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In the United States Circuit Court of Appeals, for

the Ninth Circuit.

EASTERN OREGON LAND COMPANY,
Appellant,

vs.

WILLOW RWER LAND AND IRRIGATION
COMPANY,

Appellee.

Names and Addresses of the Attorneys of Record.

J. N. TEAL, WIRT MINOR, A. B. WINFREE, and

W. A. JOHNSON, Spalding Bnildlng, Portland,

Oregon, and B. S. HUNTINGTON, Lewis Build-

ing, Portland,

For Appellant.

LIONEL R. WEBSTER, Beck Building, Portland,

Oregon, JOHN B. HART, Seattle, Washington,

WILLIAM K. LOWREY, Yale, Oregon, and

RICHARDS & HAGA, Boise, Idaho,

For Ap]3ellee.

Citation on Appeal [Original].

United States of America,

District of Oregon,—ss.

To The Willow River Land and Irrigation Company,

a Corporation, Greeting:

Whereas, Eastern Oregon Land Company, a cor-

poration, has lateh^ appealed to the United States

Circuit Court of Appeals for the Ninth Circuit from

a decree rendered in the Circuit Court of the United
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States for tlie District of Oregon, in your favor, and

has given the security required by law;

You are, therefore, hereby cited and admonished

to be and appear before said United States Circuit

Court of Appeals for the Xinth Circuit, at San Fran-

cisco, California, within thirty days from the date

hereof, to show cause, if any there be, why the said

decree should not be corrected, and sj^eedy justice

should not be done to the parties in that behalf.

Given under my hand, at Portland, in said Dis-

trict, this 25th day of April, in the year of our Lord,

one thousand, nine hundred and eleven.

R. S. BEAX,
Judge. [1"]

State of Oregon,

County of Multnomah.

I hereby acknowledge due and legal service of the

within Citation upon me at Portland, Oregon, this

26th day of April, 1911.

LIOXEL R. WEBSTER,
Of Solicitors for Complainant.

[Endorsed]: Xo. . United States Circuit

Court, District of Oregon. The Willow River Land

and Irrigation Co. vs. Eastern Oregon Land Co.

Citation on Appeal. Filed April 26, 1911. G. H.

Marsh, Clerk. By , Deputy Clerk.

* Page-number appearing at foot of page of original certified Eecord.
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In the Circuit Court of the United States for the Dis-

trict of Oregon.

October Term, 1908.

Be it remembered, that on the 21st day of January,

1909, there was duh" filed in the Circuit Court of the

United States for the District of Oregon, an

Amended Bill of Complaint, in words and figures as

follows, to wit: [2]

[Amended Bill of Complaint.]

In the Circuit Court of the United States for the Dis-

trict of Oregon.

EASTERN OREOON LAND COMPANY (a Cor-

poration)
,

Complainant,

vs.

WILLOW RR^ER LAND & IRRIGATION COM-
PANY (a Corporation),

Defendant.

To the Judges of the Circuit Court of the United

'States for the District of Oregon, in Equity, Sit-

ting at Portland, in said District.

The Eastern Oregon Land Company, a corpora-

tion, incorporated and organized under the laws of

the State of California, and having its principal office

in the City and County of San Francisco, California,

and being a citizen of the State of California, brings

this its amended bill against the Willow River Land

and Irrigation Company, a corporation, incorporated

and organized under and by virtue of the laws of
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the State of Oregon, and having its office and prin-

cipal place of business at Vale, Malheur County,

Oregon, and being a citizen of said District, filed by

leave of Court first obtained. And thereupon your

orator complains and says:

I.

That at and during all of the times hereinafter

mentioned the said Eastern Oregon Land Company

was a corporation duly incorporated and organized

under and by virtue of the laws of the State of Cali-

fornia, having its principal office and place of busi-

ness in the City and County of iSan Francisco,

California, and was and is a citizen [3] of and

domiciled in the State of California; that your orator

has heretofore filed in the office of the Secretary of

the State of the State of Oregon its power of attor-

ney irrevocable, appointing a person who is a citizen

of the United States and a resident and citizen of the

State of Oregon as attorney in fact for it, and also

a certified copy of its articles of incorporation and

a Avritten declaration of its desire to engage in busi-

ness within said State of Oregon, and has paid to such

Secretary of State all fees required by law to be paid

by a foreign corporation, and has received from said

Secretary of State a certificate of its compliance with

the laws of the iState of Oregon, and that it has fur-

nished to such Secretary of State satisfactory evi-

dence of its legal existence, and its authority under

the law of its domicile to engage in the business

stated in its declaration, and is now entitled to do

business in the State of Oregon as a foreign corpora-

tion. That at and during all the times hereinafter
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named since the 31st daj^ of March, 1908, the defend-

ant was and is a corporation incorporated and

organized under and by virtue of the laws of the

State of Oregon, having its principal office at Vale,

Malheur County, Oregon, and was and is a citizen of

and domiciled in the said State of Oregon.

II.

And your orator further shows that at and during

all the times hereinafter named it was and now is the

owner in fee simple of all of Section 27, and the S. i^

of the SW. % and the SW. % of the SE. % of Sec-

tion 21, Township 14 South, Range 42 East, W. M.,

which lands are situated in Malheur County, Oregon,

within said district.

III.

Your orator further shows unto the Court that

Willow Creek is a small perennial, non-navigable

stream flowing in a generally Southeasterly direc-

tion from its source in Townships 14 South, Ranges

[4] 38 and 39 East, W. M., and empties into Mal-

heur River at a point in Township 18 South, Range

45 East, W. M., and flows through the lands herein-

before described and belonging to and owned by your

orator in fee simjDle, and also through a large amount

of lands situated in Malheur County, Oregon, more

particularly described as follows: All of Sections 3

and 11 in Townships 15 South, Range 42 East, the

N. i/o, the SE. 14, the N. 1/0 of the 8W. % and the

SE. 14 of the SW. 14 of Section 31, Township 15

South, Range 43 East, the N. 1/0 and the 8E. 14, and

the NE. 14 of the SW. % of Section 5, the NW. %,
and the E. 1/0 of the SW. % of Section 9, the S. 1/0,
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the S. i/o of the N. 1/2 and the NW. 14 of the NW. %
of Section 23, and all of Section 25, in Township 16

South, Range 43 East, W. M. The W. 1/0 and the

SE. 14 of Section 31, Township 16 South, Range 44

East, W. M. The W. 1/2, and the W. Vo of the SE. %
and the SE. 14 of the SE. % of Section 5, all of Sec-

tion 9, all of Section 15, the W. 1/2 and the SE. % of

Section 28, all of Section 25 in Township 17 South,

Range 44 East; which lands aggregate 7,120 acres,

all of which lands are riparian to said Willow Creek;

that complainant is the owner in fee simple of all

such lands and it and its predecessors in interest

have been the OAvners of sill said lands ever since the

year 1867; that about 3,600 acres of said lands are

located in the lower level of the Willow Creek

Valley and are subject to annual overflow from the

waters of said Willow Creek, and capable of irriga-

tion from the waters naturally flowing in Willow

Creek during the period when the channel of Willow

Creek opposite said lands is capable of carrying all

of the water of said creek. That said Willow Creek

from the point where it enters Section 21, Township

14 South, Range 42 East hereinbefore described

down to a point near the Northwest corner of Sec-

tion 14, Township 15 South, Range 42 East, runs in

a narrow canyon, the sides of which are abrupt and

in places almost perpendicular; that at said last-

named point the canyon opens out into a wide valley

extending in a southeasterly [5] direction about

30 miles to the junction of said creek with Malheur

River ; that said valley is nearly level from the banks

of said creek for a width of from a few rods to three-
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fourths of a mile and lias an elevation practically tlie

same as the banks of the creek, which lower level is

usually called the ''bottom"; that in portions of the

valley the laud, from what is called the bottom,

slopes on each side gradually toward higher benches

and hills, which benches and hills are entirely arid

lands, and in other portions of the valley the bottom

is bounded on each side by abrupt or nearly abrupt

benches. That the channel of said Willow Creek

below the point where it merges from the canyon into

the valley to the point where it empties into Malheur

River has not a sufficient capacity to carry the

waters flowing from the canj^on into the valley dur-

ing a portion of the year, to wit, from about the 1st

of February until about the first of May, and during

said period the waters overflow the banks of said

creek in said valley covering the lands and hereinbe-

fore described called the bottom lands; that by

reason of such overflowing said bottom lands and

the lands immediately adjacent thereto become satu-

rated and subirrigated, and are thereby rendered

productive of hay and other crops; that by reason of

such saturation the flow of water in the channel of

Willow Creek through said valley is naturally main-

tained and continued during a large portion of the

summer months; that without such saturation the

channel of said creek through said valley during the

months of July, August and September would be

nearl}^, if not quite, without water.

IV.

And your orator further shows that heretofore, to

wit, on the day of April, 1908, the said Willow
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River Land & Irrigation Company, defendant, with-

out authority or consent from your orator wrong-

fully and unlawfully- entered upon the W. i/o of the

SW. 1/4 of said [6] Section 27, Township 14

South, Range 42 East, W. M., and wrongfully and

unlawfully began the construction of a water dam
across the channel of Willow Creek, and has eyer

since continued and is now continuing to excayate,

dig, blast and otherwise change the surface of the

ground at the point Avhere said dam is being con-

structed, and has taken and is now taking from the

lands of your orator without its consent large quan-

tities of stone and earth to be used and which is

being used in the construction of said dam; that said

defendant is planning, purposing and threatening to

build said dam so that the same will be about 3371/2

yards in length and 100 feet in height; that said dam
is situated near the northwest corner of the SW. 1/4

of SW. 14 of said Section 27; that in the construction

of said dam the defendant is intending and threaten-

ing to and will, unless restrained by this Court, use

in the construction thereof about 230,000 cubic yards

of rock and earth, a large portion of which it will

take from the said lands of your orator, all to the

great and irreparable damage of your orator.

V.

And your orator further shows that it is the pur-

pose of the defendant and that it is threatening to

and will, unless restrained by an order of this Court,

complete said dam for the purpose of obstructing the

flow of water in the natural channel of Willow Creek,

and to create a large reservoir for the storage and
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retention of waters flo\Ying in said Willow Creek

above said dam and hj means of said dam is intend-

ing to and will unless restrained by the order of this

Court flood and overflow a portion of said W. i/o of

the SW. 1/4 of said Section 2, and all of the S. % of

the SW. 14 and the SW. % of the SE. % of said Sec-

tion 21, to the great and irreparable damage of your

orator.

VI.

And your orator further shows unto the Court that

the lands [7] occupied and to be occupied by said

proposed dam and by the reservoir thereby created

is of large value, to wit, of the value of $4,000.00.

VII.

And your orator further shows unto the Court that

it is the purpose and intention of the defendant, and

the defendant is now threatening to and will, unless

restrained by an order of this Court, obstruct, inter-

fere with and prevent the flow of water in the chan-

nel of Willow Creek past and below said dam
hereinbefore mentioned, and will, unless restrained

by an order of this Court, divert and remove the

same entirely from the channel of Willow Creek, and

thereby prevent the same from flowing into the

channel of Willow Creek through and past the said

lands of this complainant, situated along Willow

Creek between said dam and the junction of said

Willow Creek with Malheur River, to wit, 3,600

acres of land owned by your orator as aforesaid, and

which are riparian lands upon and along said Willow

Creek, and will thereby deprive your orator of the

right to the use of the waters of said Willow Creek
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flowing as aforesaid through its said riparian lands,

and will thereby greatly injure and depreciate the

value of all said 7,120 acres to the irreparable dam-

age of your orator.

VIII.

And your orator further shows that the purpose of

said defendant in the construction of said dam and

the consecjuent maintenance of the reservoir of said

dam is to take and divert the waters of Willow Creek

from its natural channel and by means of ditches to

convey the same to its own lands and to the lands of

other people which lands are not riparian upon

Willow Creek, to wit, to lands owned by persons who
have no lawful or other right to the use of any of

the waters flowing in the channel of said Willow

Creek, and that by reason of said diversion and ap-

propriation of the waters of said Willow Creek by

defendant 3'our orator will be irreparably [8] dam-

aged, and the damage thereby sustained by jour

orator will be largely in excess of $20,000, and jouv

orator has no means of measuring or determining the

actual damages which it will sustain by reason of

such obstruction, diversion and appropriation of the

waters of Willow Creek as aforesaid by the defend-

ant,

IX.

That your orator has no plain, adequate or speedy

remedy at law.

X.

Your orator further alleges and shows that this is

a suit between citizens of different states, and that

the amounts in controversy herein exceed the sum of
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$2,000.00, exclusive of interest and costs.

WHEREFORE, and inasmuch as your orator is

without a remedy at law and can only have relief in

a court of equity where matters of this nature are

properly recognizable it files this its bill of complaint

and prays: First, that this Honorable Court grant a

decree establishing the right of your orator in and to

said lands hereinbefore particularly described upon

which said dam is being constructed, and the lands

which the defendant proposes to flood and occupy by

its proposed reservoir as aforesaid. Second, your

orator further pra^^s that a writ of injunction be

issued pending this suit according to the course and

practice of this Court out of and under the seal of

this Honorable Court, directing, commanding, en-

joining and restraining the said defendant, its

officers, agents, employees and all persons acting

under or through either of them from further pro-

ceeding \^ith the construction of said dam and from

flooding or occupying an}^ of the lands heretofore

occupied or to be occupied by said dam and reser-

voir, and from obstructing or interfering with the

natural flow of water in the channel of said Willow

Creek, and from appropriating, diverting or taking

from the channel of said AYillow Creek or from said

proposed reservoir any [9] portions of the Avaters

naturally flowing in the channel of Willow^ Creek.

Third, your orator further prays that the defendant

be commanded by such decree to remove all struc-

tures placed b}^ it upon said lands of the complainant,

and particularly all materials placed in said dam,

and to restore the lands of vour orator to the condi-
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tion in wMch tlie same were when tlie defendant

wrongfully entered thereon as aforesaid. Fourth,

and if your orator has not X3rayed for the proper

relief then and in that event it asks that the Court

will grant it such other and further relief as will be

proper and just under all the circumstances of the

case. Fifth, may it please your Honors to grant

unto your orator a writ of subpoena directed to said

defendant, the Willow River Land & Irrigation Com-

j)an3', commanding it under a penalty therein to be

stated to personally appear before this Court then

and there to answer this bill of complaint (but not

under oath, answer under oath being hereby ex-

pressly waived), and to perform and abide by such

order and decree as to your Honors may seem meet

in the premises.

EASTERN OREGON LAND CO.,

Complainant.

HUNTINGTON & WILSON,
Solicitors for Complainant.

State of Oregon,

County of Wasco,—ss.

I, Thomas W. Claggett, being first duly sworn, say

on my oath that I am local agent of complainant

above named, and that the foregoing amended bill of

complaint is true as I verily believe.

[Seal] THOMAS W. CLAGETT.

Subscribed and sworn to before me this 21st day

of January, A. D. 1909.

[Seal] J. BAIKIE,
Notary Public for the State of Oregon.



The Willow River Land & Irrigation Co. 13

Amended Bill of Complaint. Filed Jan. 21, 1909.

G. H. Marsh, Clerk. [10]

And afterwards, to wit, on the 7th day of April, 1909,

there was dnly filed in said court, an Answer,

in words and figures as follows, to wit: [11]

[Answer.]

1)1 the Circuit Court of the United States for the*

District of Oregon.

EASTERN OREGON LAND COMPANY (a Cor-

poration)
,

Complainant,
vs.

WILLOW RIVER LAND AND IRRIGATION
COMPANY (a Corporation),

Defendant.

The defendant, Willow River Land & Irrigation

Company, answering the bill of complaint filed herein

b}' the complainant, Eastern Oregon Land Company,
admits, denies and alleges, as foUows, to wit

:

I.

The defendant admits that the complainant is a

corporation incorporated and organized under the

laws of the State of California, and having its prin-

cipal office in the city of San Francisco, California,

and that it is a citizen of said State, that it has here-

tofore filed in the office of the Secretary of State for

the State of Oregon its power of attorney appoint-

ing a person who is a citizen of the United States

and a resident and citizen of the State of Oregon

as its attorney in fact for it, that it has paid to the
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Secretary of State the fee required by law to be paid

by a foreign corporation, has received from the Sec-

retary of State a certificate of compliance with the

laws of the State of Oregon, that it has furnished

to said Secretary" of State evidence of its legal ex-

istence and it has authority under the laws of the

State of California to engage in the business [12]

stated in its declaration, and that it is now entitled

to do business in the State of Oregon as a foreign

corporation. The defendant admits that at all times

mentioned in the bill of comiplaint since the 31st

day of March, 1908, the defendant was and now is

a corporation incorporated and organized under and

by virtue of the laws of the State of Oregon, and

that it has its principal office at Yale, Malheur

County, Oregon, and was and is a citizen of, and

domiciled in, said State.

II.

The defendant denies that at or during all or any

of the times mentioned in said bill of complaint the

complainant was, or now is the owner in fee simple,

or otherwise, or at all, of all of section 27 and the

south one-half of the southwest one-quarter (14)

and the southwest quarter of the southeast quarter

of section 21, township 14 south, range 42 east, Will-

amette Meridian, or of any of said lands, but admits

that all of the said lands are situated in Malheur

County, Oregon.

III.

The defendant admits that Willow Creek is a

perennial non-navigable stream flowing in a south-

easterly direction from its source in township 14
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south, ranges 38 and 39 east, Willamette Meridian,

into the Malheur Eiver at a point in township 18

south, range 45 east, Willamette Meridian, and ad-

mits that during the summer and autumn of each

year said stream is a small stream, but alleges that

in the late winter and early spring in ordinary years

said stream for a short time carries a large volume

of water which, however, is carried by said stream

at a time when it is not and cannot be used as it flows

or by the ordinary means of irrigation, but can be

used onl_y by means of a system of storage in reser-

A^oirs, such as that proposed and contemplated by this

defendant as hereinafter [13] more particularly

alleged.

The defendant admits that said Willow Creek

flows through the lands described in paragraph two

of said bill of complaint and in paragraph II of this

answer; but denies that said lands, or any part

thereof, now do, or ever did belong to or were o^Tied

by the complainant herein in fee simple or other-

wise or at all.

The defendant admits that said Willow Creek

flows through part of sections 3 and 11, township 15

south, range 42 east, Willamette Meridian, and

through the north i/^ of the SE. 14 of section 31,

to^Tiship 15 south, range 43 east, W. M., and denies

that said creek flow\s through any other part of said

section 31.

The defendant admits that said Willow Creek flows

through or onto the north half and the SE. 14 o^

section 5, toT^iiship 16 south, range 43 east Will-

amette Meridian, and denies that said creek flows
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through or onto the SE. 1/4 of the SW. 1/4 of said

section.

The defendant denies that said creek flows through

or onto the NW. % or the E. 1/2 of the SW. 14 of

section 9, township and range aforesaid.

Admits that said creek flows across the south half

of the NE. 14 of section 23 in said township and

range, and denies that it flows onto or across the

south half of said section or the south half of the

NW. 14 or the NW. 14 of the NW. 14 thereof. Ad-

mits that said creek flows across the N. % of section

25 in said township and range, and denies that it

flows across any other part of said section.

The defendant denies that said Willow Creek

flows across the W. i/o or the SE. 14 of section 31,

township 16 south, range 44 east, W. M., and denies

that said Willow Creek flows onto or across the west

half or the west half of the SE. Vi or the SE. %
of the SE. 1/4 of [14] section 5, township 17 south,

range 44 east, Willamette Meridian. Admits that

said Willow Creek flows through sections 9 and 15

of said township and range. Admits that said

creek flows across the w^est half of section 23 in said

township and range, and denies that it flows onto,

through or across the SE. 1/4 of said section. Admits

that said creek flows across said section 25 of said

township and range.

And in reference to the flow of said creek across

the lands as hereinbefore admitted this defendant

now alleges the fact to be that said creek flows

diagonally across the extreme northeast corner of

section three, township 15 south, range 42 east, Wil-
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lamette Meridian, and flows but a short distance on

said land and through a narrow rocky canyon. That

there are no bottom or irrigable lands through which

said creek flows, and that the banks or bluffs on each

side of said creek rise abruptly therefrom to a height

of more than two hundred feet ; that it is impossible

to use any of the water of said creek on said land

for purposes of irrigation thereof or for any other

purpose, and that there is no land on said section

susceptible of cultivation. That said creek flows di-

rectly across the west half of section 11 in said town-

ship and range ; that it there flows through a rocky

canyon with banks or bluffs arising abruptly from

each side to a height of more than two hundred feet,

and that there is no tillable land whatever along

said creek or adjacent thereto, and no water from

said creek could possibly be used upon said land or

any land adjacent thereto for any purpose what-

ever. That said creek flows for a short distance

across the extreme northeast corner of the north half

of the SW. 14 of section 21 in said township and

range, that the banks of said creek as it flows across

said land are more than 20 feet above mormal or

ordinary flow of the water in said creek, that it is im-

possible to use any of the waters [15] of said

creek for the irrigation of any of said land and that

it never has been and never can be so used. That

Willow Creek flows diagonally across the NE. 14 of

section 5, township 16 south, range 43 east, Willam-

ette Meridian, onto adjoining lands and then flows

back onto the north half of the SE. 1/4 of said sec-

tion but only for a very short distance and in such
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wa)^ as that it cannot be utilized for the irrigation

of said land. That said creek flows diagonall}' across

the north half of section 25 in said tow^iiship and

range, and that the banks of said creek as it flows

across said land are more than 11 feet above normal

or ordinary flow of the water of said creek, and that

the waters thereof never have been and cannot be

used for the purpose of the irrigation of said land

or for any other purpose in connection therewith.

That said creek flows diagonally for a short distance

across the extreme northeast corner of section 9,

township 17, south of range 4A east, Willamette Meri-

dian, and diagonally across the northeast corner of

section 15 in said townsliip and range, and only for

a very short distance diagonally across the extreme

northeast corner of the NW. 14 of section 23 in said

township and range, and across section 25 in said

township and range, and that said creek cannot be

and never has been used for the irrigation of any

of said land in said township 17, and has never been

used on any of said lands for any purpose whatever.

And defendant denies that the land described in

paragraph III of complainant's bill of complaint,

and through which it is alleged said Willow Creek

runs, aggregates the amount of 7120 acres or any

greater amount that as herein before shown in this

paragraph of this answer, and denies that any of

said lands are riparian to said creek except as herein

above shown. And the defendant admits that the

complainant is the owner in fee simple of all of the

lands hereinabove described in this paragraph and
in paragraph three of the Bill of Complaint, and



The Willow River Land & Irrigation Co. 19

denies that it became such owner in the [16] j^ear

1867, and alleges that it has no knowledge or informa-

tion sufficient to form a belief as to when said com-

plainant became such owner of said lands. The

defendant alleges that the allegation in the bill of

complaint to the effect that 3,600 acres of the lands

described in the bill of complaint are located in the

lower level of the Willow Creek Valley are so vague,

uncertain and indefinite as that this defendant can

neither admit or deny respecting the same, and the

defendant alleges that none of the said lands are

capable of irrigation from the waters naturally flow-

ing in Willow Creek at any time save and except

as herein above shown.

The defendant admits that said Willow^ Creek from

a point where it enters section 21, township 14 south,

range 42 east, down to a point near the northwest

corner of section 14, township 14 south, range 42

east, runs in a narrow canyon, the sides of which

are abrupt and ahnost perpendicular and that at said

last-named point the canyon opens out into a valley

extending in a southeasterly direction to the junc-

tion of said creek with Malheur River; but the de-

fendant denies that said valley is nearly level from
the banks of said creek for a width of from a few
rods to three-quarters of a mile or that it has an

elevation practically the same as the banks of the

creek.

And the defendant alleges that the said creek flows

through and across the various tracts of land de-

scribed in complainant's bill of complaint, as here-

inabove particularly alleged and set forth, and admit
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that in portions of the Talley the land slopes on each

side from the lower land adjacent to the creek gradu-

ally toward higher benches and hills, and that these

benches and hills are arid lands and that in other

portions of the yalley the bottom is boimded on each

side by abrupt or nearly abrupt benches, but alleges

that these conditions have no bearing upon or refer-

ence to [17] any of the lands described in the bill

of complaint, except only as hereinabove more par-

ticularly shown.

The defendant admits that the channel of Willow

Creek is not sufficient to carry all of the waters na-

turally flowing therein at all seasons of the year, and

alleges that usually during the later winter or early

spring and at what is conunonly known as the floor

season a large quantity of water flows down said

creek during the short periods of time greatly in

excess of the capacity of the channel thereof. The

defendant denies that from about the 1st of February

until about the 1st of May the waters of said creek

overflow the banks thereof or cover the lands de-

scribed in the bill of complaint or called the bottom

lands, but alleges that notwithstanding the overflow

of said creek even at times of extreme high water a

great deal of the lands described in the bill of com-

plaint are not covered or affected by the waters of

said creek as hereinabove more particularly alleged.

The defendant denies that b}' reason of any overflow

of said creek any lands of the complainants become

saturated or subirrigated or are thereby rendered

productive of hay or any other crop, and alleges that

at the time of such overflow of said creek all the
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lands overflowed are usually frozen, and are already

completely saturated with water b}^ reason of the

rains and melting snow, and that the same natural

conditions w^hich cause the overflow of said stream

also cause the complete saturation of the soil and of

all the land overflowed thereby. The defendant

denies that b}" reason of the saturation of the soil by

the overflow water from the channel of Willow Creek

the ordinary flow of said creek is maintained or con-

tinued or in any w^ay affected during a large or any

portion of the summer months, and denies that with-

out such saturation the channel of said creek through

said valle}^ during the months of July, August and

September is or would be in any way affected. And
the defendant alleges that the overflow of the waters

of said creek are [18] of no benefit whatever to

any of the lands of the complainant, that said water

never has been used by said complainant on any of

said lands, and that none of said overflow water ever

can be utilized for any useful or beneficial purpose

whatever on any of the lands of said complainant.

IV.

The defendant admits that on the day of

April, 1908, it entered upon the west half of the

southwest quarter of section 27, township 14 south,

range 42 east, Willamette Meridian, and began the

construction of a dam across the channel of Willow

Creek, and that ever since that time it has continued

the work of construction of said dam, and in such

work has made excavations on said land and thereby

changed the surface of the ground at the point where
the dam is being constructed ; admits that it has taken
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and is now taking from said land large qnantities of

stone and earth to be used and which is being nsed in

the construction of said dam, and admits that all this

was done without the express authority or direct

consent of said comiplainant ; but denies that it was

done wrongfully or unlawfully. Denies that the

said land is or ever was the property of the complain-

ant. Defendant admits that it proposes to construct

said dam of practically the dimensions in the bill of

complain set forth, viz.: About 337 j^ards long and

about 100 feet high, and that the dam is situated

near the northwest corner of the southwest quarter

of the southwest quarter of section 27, and admits

that in the construction of the dam, the defendant

intends to and mil use a large amount of reck and

earth, the exact amount of which the defendant is

unable to say, and that it will take a large portion

thereof from said land, but denies that the construc-

tion of said dam or the excavation of the earth, or the

use of the rock or earth will be of great or irrepa-

rable, or any damage whatever to the complainant.

[19]

V.

The defendant admits that it is its purpose in the

construction of said dam to complete the same for

the purpose of obstructing the flow of a part of the

water in the natural channel of Willow Creek, viz

:

The surplus or flood water thereof, and to create a
large reservoir for the storage and retention of said
water, and that by the retention of said water in said

reservoir, it will overflow and flood a small portion

of the west half of the southwest quarter of section
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27, and a small portion of the south half of the south-

west quarter, and the southwest quarter of the south-

east quarter of section 21, but denies that the

construction and maintenance of said dam, or the

overflow of said land will greatly or irreparably

damage complainant or will cause it any damage

whatever, and the defendant alleges that not to ex-

ceed fifty acres of said lands will be affected in any

way by the construction or maintenance of said dam

and reservoir.

VI.

The defendant denies that the lands occupied, or

to be occupied, by said proposed dam and by

the reservoir thereby created are of the value of

$4,000.00, or of any greater value than $100.00.

VII.

The defendant denies that it is threatening to, or

will unless restrained by an order of this 'Court, ob-

struct or interfere with or prevent the flow of the

water in the channel of Willow Creek past and below

said dam hereinbefore mentioned, save and except

only in such quantities and to such extent as by rea-

son of its rights in the premises and ownership in

said water, it may properly and lawfully do, as here-

inafter more particularly specifically alleged, and

denies that unless restrained by an order of this

Coui't it will divert or remove said water entirely

from the channel of Willow Creek, or thereby pre-

vent the same from [20] Bowing into the channel

of Willow Creek through and past any of the lands

of the complainant situated along Willow Creek be-

tween said dam and the junction of said creek with
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the Malheur River, save and except only as it may

so do by reason of its legal rights in and ownership

of said water and the use thereof, as herein more

fully shown. Denies that the complainant owns

3,600 acres of land which are riparian upon and along

said creek, or that it owns any greater amount of

said land than as hereinbefore in this answer alleged.

Denies that the defendant will by the construction

and maintenance of said dam and said reservoir de-

prive the plaintiff of the right to the use of any of

the waters of Willow Creek, or that it will thereby

greatly or at all injure or depreciate the value of any

land of the complainant to its irreparable, or other

injury. And denies that the complainant has any

right to the use of any of the waters of Willow Creek

for an}^ purpose.

VIII.

The defendant admits that it is its purpose in the

construction of said dam and the maintenance

thereof and of the reservoir created thereby to di-

vert certain of the waters of Willow Creek from its

natural channel and by means of ditches, to convey

the same to its own lands and to the lands of other

people, a part of which said lands are riparian to

Willow Creek and a part of the same are not. And

denies that its purpose is to use said water except

oidy as it may do so lawfully and of right, or upon any

lands upon which said water may not be lawfully

used. And defendant alleges that its purpose in

the construction and maintenance of said dam and

said reservoir is to collect and impound in said res-

ervoir the flood or surplus water of said creek, which
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as it naturally flows is of no use whatever to said

complainant, or to any other person, and to use said

water so collected and impounded [21] in the

proper and necessary irrigation of adjacent arid

land belonging to itself and to other parties. And
the defendant alleges that it is not, and never has

been, its jDurpose or intention in the construction or

maintenance of said dam and said reservoir, and the

collection and impounding and use of said water, to so

obstruct or interfere with the natural flow of the water

of said creek as to interfere in any way with the rights

of an}' person in or to the use of any of the waters

of said stream, and it alleges that its proposed sys-

tem of irrigation by means of said dam and said

reservoir can and will be carried out without injury

or damage to the com]Dlainant or to any other per-

son. And the defendant denies that by the construc-

tion and maintenance of said dam and reservoir, and

the completion and the carrying out of the system

of irrigation of the defendant as aforesaid the com-

plainant will be irreparably damaged or damaged

at all, or that the damage sustained by the complain-

ant will be largely in excess of $20,000.00 or will

amount to anything whatever.

IX.

And further answering said bill of complaint and

in connection with the denials hereinbefore made of

that part of the allegation of the bill of complaint

wherein it is alleged that the complainant is the

owner in fee simple of all of section 27, and the

south half of the southwest quarter of the southwest

quarter of the southeast quarter of section 21, town-
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ship 14, range 42 east of the Willamette Meridian,

this defendant now alleges that said land and partic-

ularly that part thereof occupied by said dam and to

be occupied by its reservoir, as in said bill of com-

plaint and hereinabove shown, is mining land, the

same being more valuable for its gold deposits

than for any other purpose, and that it is and al-

ways has been absolutely valueless for any other

purpose, except that of mining for gold. That more

than thirty years ago said land was [22] filed

upon as placer gold mining claims, by the prede-

cessors in interest of this defendant under and pur-

suant to the laws of the United States govern-

ing the acquiring of placer gold mining claims,

and that those who so filed upon said claims were

competent and qualified so to make said filings un-

der said laws; that said persons w^ho so filed upon

said land as such mining claims held, worked and

occupied the same as said mining claims and that

by proper mesne conveyances from said parties, said

land has been conveyed to this defendant and it is

now the owner thereof. And the defendant alleges

that it and its predecessors in interest for more
than thirty years have been in the open, notorious,

adverse and undisputed occupancy and possession

of said premises, under claim and color of right, and

during all of said time, have held and occupied said

lands under claim and color of right adversely to

the said complainant and to all the world, and that

said defendant is now the lawful owner and occupant

thereof.
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X.

Further answering said complaint, this defendant

alleges that its predecessors in interest in said min-

ing claims as hereinabove set forth, at the time they

filed on said claims and for the purpose of working

the same, as placer gold mine claims, filed on, ap-

propriated and used all of the waters of Willow

Creek naturally flowing through said lands during

the summer and autumn seasons, and used that quan-

tity of water of said stream during the entire year

in and about the working of said claims. That said

appropriation of water so made as aforesaid was

made under and pursuant to the statutes of the

United States authorizing and permitting the appro-

priation of water for the purpose of mining, agri-

culture and other useful purposes. That through

various sales, transfers and conveyances of said

water rights, the same have been sold, transferred

and conveyed to this defendant and the defendant

is now the legal [23] owner and holder thereof

and is the owner of all of said water rights. And
the defendant alleges that various other parties have

at different times duly and regularly made various

appropriations of the water of Willow Creek for

agricultural purposes below the point at which de-

fendant's dam is located, so that now all of the

waters flowing in said creek, except only the flood

waters thereof, are now all appro]3riated and used

for agricultural and domestic purposes. That dur-

ing the late winter and early spring of each year,

by reason of rains and melting snows in the moun-

tains and hills adjacent to said creek, great quan-
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titles of water for a short time flow in and along said

creek which flood water is of no use or benefit to

the complainant or anyone along said creek, but,

on the contrary, is an injury, and this flood water

is "the only water of said creek not already appro-

priated and used by this defendant, and by persons

other than the complainant, so that the complainant

has no right to or interest in any of the waters of

said stream which can possibly be used for any pur-

pose whatever. The defendant alleges that as

hereinbefore shown and set forth, its only purpose

in the construction of said dam and reservoir is to

collect and impound said flood water so that the same

may be used for the purpose of irrigating adjacent

arid and irrigable land.

XI.

Further answering the bill of complaint herein

the defendant alleges that it is a corporation duly

and regularl}^ incorporated under and pursuant to

the laws of the State of Oregon, having for its ob-

ject, among other things, to build, establish and con-

struct, and when established, to maintain and oper-

ate dams and reservoirs, irrigation ditches, channels

and flumes, together with laterals running there-

from, for the purpose of irrigating lands, and for

the purpose of bringing under cultivation desert and

unproductive lands, [24] to operate and con-

struct irrigation system, or systems and the busi-

ness of furnishing water for irrigation purposes to

others under contract of sale, or in any other manner

whatsoever, to acquire, build or operate the business

of a power company for itself or for furnishing

power to others, to obtain by purchase, lease, location
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or otherwise, water rights and privileges and irriga-

tion rights and privileges, and to maintain and oper-

ate a general system of irrigating lands for itself

or for others, and to engage in the general business

of developing and cultivating lands and handling

the ]Droduee therefrom for itself or for others, con-

struct, maintain, improve, control and superintend

canals, reservoirs, watercourses, flum.es ditches and

laterals.

That in furtherance of said purpose, and in pur-

suance of the statute of this State, this defendant,

on the 7th day of April, 1908, duly and regularly

posted in conspicuous places at the point of its head-

gate of the reservoir situated in the northeast quar-

ter of the southwest quarter of section two, town-

shij) 15 south, range 42 east, of the Willamette Me-

ridian, a notice of location and appropriation of

w^ater from Willow Creek, which said notice was

duly and regularly signed by this defendant b}^ and

through its President and Secretary, and which is

in words and figures as follows, to wit

:

"NOTICE OF LOCATION AND APPROPRIA-
TION OF WATER FROM WILLOW RIVER.
NOTICE IS HEREBY GIVEN that the Willow

River Land and Irrigation Company has this day

located and appropriated twenty thousand (20,000)

cubic inches of water by miner's measure, under six

inch pressure, of and from Willow Creek and of and

from the water flowing therein, or a sufficient

amount thereof to maintain a continuous flow of

Twenty Thousand (20,000) inches thereof, miner's

measure.

The canal conveying the water shall be known as
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the Mountainside Canal.

The name of the owners is the Willow River Land
and Irrigation Company, a corporation organized

and doing business under and by virtue of the laws

of the State of Oregon.

There shall be two reserA^oirs used for storage pur-

poses, in connection with the operation of said canal

and of the various laterals therefrom. [25]

The headgate to the upper reservoir to be con-

structed in the Southwest quarter of the Northwest

quarter of section Twenty-seven (27), Township

Fourteen (14) South, of Eange Fortj-two (42)

East, of the Willamette Meridian; which said reser-

voir shall be created by the construction of certain

dams and dykes across the channel of AVillow Eiver

or creek and near the said headgate.

The headgate to the lower reservoir to be con-

structed in the Northeast quarter of the southw^est

quarter of Section Two (2), Township fifteen (15)

South, of Range Forty-two (42) East, of the Wil-

lamette Meridian; which said reservoir shall be cre-

ated by the construction of certain dams and dykes

across the channel of Willow River or Creek and

near the said headgate.

The general course and direction of said Mountain-

side Canal to be from said headgate in a southwest-

ern direction through sections Two (2) and eleven

(11), Township Fifteen (15) south, of range fort}^-

two (42) East, of the Willamette Meridian; thence

Northwest through sections fourteen (14), fifteen

(15), and ten (10), thence southeast through sec-

tions fifteen (15), twenty-three (23) and twenty-two

(22) ; thence southwest through sections twenty-two
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(22), twenty-seven (27) and thirty-four (34); all

in township fifteen (15) south, of range forty-two

(42) east of the AVillamette Meridian, and continu-

ing in a southwest direction through Sections three

(3), ten (10), fifteen (15), and two (2), in township

sixteen (16), south of range forty-three (43) east,

of the Willamette Meridian.

The size of the canal shall be twelve (12) feet in

width in the bottom with sloping sides, of about one

and a half to one in earth, and four (4) in depth.

The number of cubic inches appropriated is twenty

thousand (20,000) miner's inches; the source of sup-

ply of water is Willow Creek and its various

branches and tributaries.

The said water is located and appropriated for the

purpose of beneficial use and is to be used and ap-

plied for the purpose of irrigation and for house-

hold and domestic and power purposes and for

watering cattle and livestock.

This notice is posted on this 7th day of April, 1908,

for and on behalf of said corporation and under its

order issued by its board of directors.

Dated and posted this 7th day of April, 1908.

WILLOW EIVER LAND AND IRRIGA-
TION CO.

By D. M. BROOAN,
President.

Attest: EDWARD B. O'DONNELL,
Secretary.

[Corporate Seal of said Corporation.]

Witnesses

:

W. NOOT,
LEONARD COLE."
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That said notice was thereafter on the day

of April, 1908, duly and regularly filed and recorded

in the Clerk's office of Malheur County, Oregon, all

in pursuance of the statutes of said State. That on

the 7th day of April, 190S, this defendant [26]

posted in a conspicuous place, at the headgate of the

reservoir, situated in the southwest quarter of the

northwest cjuarter of section 27, township 14 south,

of range 42 east, of the Willamette Meridian, a no-

tice of location and appropriation of water from

Willow Creeky which said notice was signed by this

defendant, through and by its President and Secre-

tary, and which is in words and figures as follows,

to wit

:

"XOTICE OF LOCATION AXD APPROPRIA-
TIOX OF WATER FROM WILLOW CREEK.
Xotice is hereby given that the Willow River Land

and Irrigation Company has this day located and

appropriated Twenty Thousand (20,000) cubic

inches of water by miner's measure, under six inch

pressure, of and from Willow Creek and of and from

the water flowing therein, or a sufficient amount

thereof to maintain a continuous flow of Twenty

thousand (20,000) inches thereof, miner's measure.

The canal conveying the water shall be known as

the Mountainside Canal.

The name of the owners is the 'Willow Land and

Irrigation Company,' a corporation organized and

doing business under and by virtue of the laws of

the State of Oregon.

There shall be two reservoirs used for storage pur-

poses, in connection with the operation of said canal,
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and of the various laterals therefrom.

The headgate to the upper reservoir to be con-

structed in the southwest quarter of the northwest

quarter of section twenty-seven (27), Township

fourteen (14) south of range forty-two (42) east

of the AVillamette Meridian; which said reservoir

shall be created by the construction of certain dams

and d^^kes across the channel of Willow Eiver or

Creek and near said headgate.

The headgate to the lower reservoir to be con-

structed in the northeast quarter of the southwest

quarter of section two (2), township fifteen (15)

south, of range forty-two (42) East of the Willam-

ette Meridian; which said reservoir shall be cre-

ated by the construction of certain dams and dykes

across the channel of Willow River or Creek and

near the said headgate.

The general course and direction of said Mountain-

side Canal to be from said headgate in a southwest-

ern direction through Sections Two (2) and eleven

(11), township fifteen (15) South, of Range Forty-

two (42) east of the Willamette Meridian; thence

Northwest through Sections fourteen (14), Fifteen

(15) and ten (10) ; thence southwest through sec-

tions fifteen (15), twenty-three (23) and twenty-

t^'o (22) ; thence southwest through sections twenty-

two (22), twenty-seven (27) and thirtj^-four (34);

all in township fifteen (15) south of range forty-two

(42) east of the Willamette Meridian, and continu-

ing in a southwest direction through sections three

(3), ten (10), fifteen (15) and two (2), in township

sixteen (16) south, of range forty-three (43) East,



34 The Eastern Oregon Land Co. vs.

of the Willamette Meridian. [27]

The size of the canal shall be twelve (12) feet in

width in the bottom, with sloping sides of about one

and a half to one in earth and four (4) feet in depth.

The number of cubic inches appropriated is twenty

thousand (20,000) miner's inches; the source of sup-

ply of water is Willow Creek and its various

branches and tributaries. The said water is located

and appropriated for the purpose of beneficial use,

and is to be used and applied for the purpose of irri-

gation and for household and domestic and power

purposes and for watering cattle and livestock.

This notice is posted on this 7th day of A]3ril, 1908,

for and on behalf of said corporation and under its

order, issued by its Board of Directors.

Dated and posted this 7th day of April, 1908.

WILLOW RIVER LAND AND IRRIGA-
TION COMPANY.

By D. M. BROGAN,
President.

Attest : EDWARD B. 'DONNELL,
Secretary.

[Corporate Seal of said Corporation.]

Witnesses

:

W. NOOT,
LEONARD COLE."

And which said notice was duly and regularly

filed and entered of record in the Clerk's office of

Malheur County, Oregon, under and pursuant to

the laws of said State. And defendant alleges that

within ten days from the date of posting the notices

aforesaid, as hereinbefore alleged, it filed for record
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in the office of the Clerk of Malheur County a map
showing the general route of the ditches and canals,

through and by means of which the water so appro-

priated under and pursuant to said notice was to

be distributed and used, all in compliance with the

statute of the State of Oregon. And defendant al-

leges that in all respects it has fully and completely

comjDlied with the statutes of the State of Oregon

respecting the appropriation of water for general

use and for irrigation. And defendant alleges that

in pursuance of said notice in furtherance of the

purpose of its organization as hereinabove alleged,

and in accordance with the statutes of this State as

aforesaid, and on the day of April, 1908, it be-

gan the construction of the dam mentioned in the bill

of complaint, and in this, its answer, and has since

then [28] diligently proceeded with the work of

constructing the said dam, forming its reservoir for

the purpose of utilizing for domestic and irrigating

purposes, certain of the waters of Willow Creek so

appropriated by it as aforesaid, and that its pur-

pose is and ever since the giving of said notice has

been, to collect and impound the overflow or flood

waters of said creek, and utilize the same for the

purpose 0/' irrigating arid lands adjacent thereto

as hereinabove alleged, and defendant alleges that at

the time it began the construction of said dam, the

complainant weU knew that it had so begun said

work, that said work of the construction of said dam

has proceeded since then with the full knowledge

of said complainant, and of its agents and repre-

sentatives. The complainant has maintained an of-
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fice in the town of Vale some thirty miles distant

from where defendant's dam is being constructed,

which office has been continually occupied by the

agents and representatives of said complainant,

who have at all times known of the construction of

said dam and of the labor and expense incident

thereto. That this defendant has expended in the

construction of said dam a large amount of money,

to wit : More than $50,000.00, all of which was at all

times well kno-wn to said agents and representatives

of said complainant. And the defendant alleges

that notwithstanding the knowledge of the complain-

ant respecting the construction of said dam, and the

expense incurred thereby as aforesaid, no objection

whatever has ever been made by said complainant

to the construction of said dam, so far as the same

might a:ffect the flow of the water in Willow Creek,

and that not until the beginning of this suit, and

until after a great amount of money has been in-

vested in the construction of said dam, all with the

full knowledge of said complainant, as aforesaid,

was any legal proceedings whatever begun against

this defendant. [29]

And now having fully answered the bill of com-

plaint herein, this defendant asks that the same be

dismissed.

JOHN B. HART,
LIONEL R. WEBSTER,

Solicitors for Defendant.
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State of Oregon,

County of Wasco,—ss.

Due and legal service of the within Answer is

hereby accepted at The Dalles, Oregon, this 5th day

of April, 1909, by receiving a copy thereof duly certi-

fied to be such by Lionel R. Webster, of attorneys for

defendant.

HUNTINGTON & WILSON,
Attorneys for Complainant.

Answer. Filed Apr. 7, 1909. G. H. Marsh, Clerk.

[30]

And afterwards, to wit, on the 1st day of May, 1909,

there was duly filed in said court a Replication,

in words and figures as follows, to wit: [31]

In the Circuit Court of the United States for the

District of Oregon.

EASTERN OREGON LAND COMPANY,
Plaintiff,

vs.

WILLOW RIVER LAND & IRRIGATION COM-
PANY,

Defendant.

Replication.

This replicant, the Eastern Oregon Land Com-

pany, saving and reserving to itself all and all- man-

ner of advantages of exception which may be had and

taken to the manifold errors, uncertainties and

insufficiencies of the answer of the defendant, the

Willow River Land & Irrigation Company, for repli-
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cation thereunto saitli that it doth and will aver,

maintain, and prove its said bill to be true, certain,

and sufficient in the law to be answered unto by the

said defendant, and that the answer of the said de-

fendant is very uncertain, evasive, and insufficient

in law to be replied unto by this replicant; without

that, that any other matter or thing in the said an-

swer contained, material or effectual in the law to be

replied unto, and not herein and hereby well and

sufficiently replied unto, confessed, or avoided, tra-

versed, or denied, is true; all which matters and

things this replicant is ready to aver, maintain, and

prove as this Honorable Court shall direct and

humbly prays as in and by its said bill it hath

already prayed.

HUNTINGTON & WILSON,
Solicitors for Complainant. [32]

State of Oregon,

County of Wasco,—ss.

I, Geo. W. Berrian, being first duly sworn, say on

my oath that I am local agent of complainant, above

named, and that the foregoing Replication is true, as

I verily believe.

GEO. W. BERRIAN.

Subscribed and sworn to before me this 29th day
of April, A. D. 1909.

[Seal] GEORGE MOWRY,
Notary Public for the State of Oregon.

Replication. Filed May 1, 1909. G. H. Marsh,

Clerk. [33]
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And afterwards, to wit, on the 6th day of Jnly, 1910,

there was duly filed in said court objections to

the introduction of certain exhibits, in words

and figures as follows, to wit: [34]

[Complainant's Objections to Certain Exhibits.]

In the Circuit Court of the United States for the

District of Oregon.

EASTEEN OREGON LAND CO.,

Complainant,

vs.

WILLOW RIVER LAND AND IRRIGATION CO.,

Defendant.

At the time of the taking of the testimony in the

above-entitled cause, the defendant was not prepared

to submit certain exhibits which it desired to offer

on its behalf, a list of which exhibits is contained in

the transcript following page 852.

It was therefore stipulated that these exhibits

should be received in evidence subject to whatever

objection complainant might urge against them.

The complainant now submits its objections to

these records, and for convenience of Court and coun-

sel makes such objections in writing.

Complainant objects to Defendant's Exhibit III,

for the reason that the same is incompetent, irrele-

vant and immaterial in this:

(A) The grantors named in said Exhibit III and

by whom the same purports to have been

executed are not shown by the record or by
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the evidence in the case to have had any

interest in the property therein described.

(B) The lands described in said instrument in-

clude the South half of the South half of the

Northwest quarter of the Southwest quarter,

and the North half of the Southwest quarter

of the Southwest quarter and the North half

of the Southeast quarter of the Southwest

quarter and the North [35] half of the

Southwest quarter of the Southeast quarter

and certain other lands, the description

whereof is too vague to enable the reader to

determine their location, within Section 21,

Township 14 South, Range 42 East, W. M.

Said instrument does not convey the South-

east quarter of the Southwest quarter of the

Southwest quarter, the South half of the

Southeast quarter of the Southwest quarter

and the South half of the Southwest quarter

of the Southeast quarter of Section 21; the

complainant alleges in its bill (Paragraph

f 5) that defendant is intending to overflow all

of the South half of the Southwest quarter

and the Southwest quarter of the Southeast

quarter of Section 21; the defendant in its

answer (Paragraph 5) admits that it will

overflow a portion of the South half of the

Southwest quarter and the Southwest quar-

ter of the Southeast quarter of Section 21,

but does not allege what portion of said legal

subdivisions it proposes to flood.

(C) Said Exhibit III purports to convey the
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Northwest quarter of the Northwest quar-

ter of the Southwest quarter and the South-

east quarter of the Northwest quarter of the

Southwest quarter and other lands in Sec-

tion 27, Township 14 South, Range 42 East,

which lands are so imperfectly described as

that it is impossible to identify the same ; but

said instrument does not purport to convey

the Southwest quarter of the Northwest

quarter of the Southwest quarter of Sec. 27,

the tract upon which the defendant proposes

to and has commenced constructing its dam
complained of in the bill.

(D) Said instrument does not purport to have

been sealed by any of the grantors.

(E) Said instrument purports to have been

signed by H. C. Cole by Leonard Cole, attor-

ney in fact, but no power of attorney is

offered in evidence showing authority to

[36] Leonard Cole to execute the same.

Complainant objects to Defendant's Exhibit IV
upon the ground that the same is incompetent, irrele-

vant and immaterial in this

:

(a) That said instrument does not describe the

land in Section 27 upon which defendant is

constructing the dam complained of in the

bill.

(b) Said exhibit is not shown to have been posted.

(c) Said Exhibit was never filed in the United

States Land Office in the district in which

said lands are located or in any land office.

(d) Prior to the date of said notice and prior
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to the date of its recording all of Section 27,

Township 14 South, Range 42 East, had been

conveyed bv the United States to complain-

ant.

'

'1!

Complainant objects to Defendant's Exhibit V, for

the reason that the same is iimnaterial, irrelevant

and incompetent in this

:

(a) That the same does not describe any prop-

erty mentioned in the bill of complainotitt or

any property at all; that whatever descrip-

tion is contained in said exhibit is too inde-

finite to enable one to locate the alleged

claim.

(b) At the date of said instrument the United

States had conveyed the lands described in

the bill of complainant as belonging to the

complainant, to the complainant's prede-

cessor.

(c) There is nothing to show that said instrument

was ever posted on any claim.

(d) Said exhibit purports to be a certified copy

of a certified copy.

(e) Said exhibit does not appear to have been

filed for record in the land office of the dis-

trict in which the lands described in the com-

plaint are located or in any land office.

Complainant objects to Defendant's Exhibit VI
upon the ground [37] that the same is incompet-

ent, irrelevant and immaterial in this

:

(a) There is nothing to show that the grantors

named in said instrument ever had any inter-
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est in the property therein described, and

said exhibit does not convey or purport to

convey the lands described in the bill of com-

plaint,

(b) That on the date of said instrument the title

to all of the lands described in the bill of

complainant as belonging to complainant

were vested in the complaint.

Complainant objects to Defendant's Exhibit VII

for the same reasons, and makes the same objections

as to Exhibit VI.

Complainant objects to Defendant's Exhibit VIII

for the same reason and urges the same objections

as to Exhibit VI.

Complainant objects to the Defendant's Exhibit

IX for the same reasons and urges the same objec-

tions as to Exhibit VI.

Complainant objects to Defendant's Exhibit X;

for the same reasons urges the same objections as to

Defendant's Exhibit VI.

Complainant objects to Defendant's Exhibit XI
for the same reasons and urges the same objections

as to Defendant's Exhibit VI.

Complainant objects to Defendant's Exhibit XII

as incompetent, irrelevant and immaterial in this

:

(a) The description of the alleged location there-

in referred to is indefinite, and said alleged

location could not thereby be identified.

(b) There is nothing to show that said notice was

ever posted upon the land or any land.

(c) There is nothing to show that said notice was

ever filed in the United States Land Office of
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the district in which the lands described are

located,

(d) At the date of said exhibit the title to the

lands described in the bill of complainai^t

as belonging to complainant [38] were

vested in the complainant.

Complainant objects to Defendant's Exhibit XIII

for the same reasons and urges the same objections

as to Defendant's Exhibit XII.

Complainant objects to Defendant's Exhibit XIV
for the same reasons and urges the same objections

as to Defendant's Exhibit XII.

Complainant objects to Defendant's Exhibit XV
for the same reasons and urges the same objections

as to Defendant's Exhibit XII.

Complainant objects to Defendant's Exhibit XVI
for the reason that the same is incompetent, irrele-

vant and immaterial in this

:

(a) That said alleged notice does not conform to

the requirements of the laws of Oregon in

force at the date thereof, and does not specify

the name of the ditch therein referred to nor

the point at which its headgate is proposed to

be constructed nor the point of diversion nor

• the description of the course of said ditch nor

the size or dimensions of the same in width or

depth nor the number of cubic inches of

water intended to be appropriated nor the

number of reservoirs, if any.

(b) That there is nothing that shows that said

notice was ever posted anywhere.

(c) That there is nothing in said notice or in the
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record to show from what creek the water

is sought to be taken.

Complainant objects to Defendant's Exhibit XVII
as immaterial, irrek/vant and incompetent.

Complainant objects to Defendant's Exhibit

XVIII upon the same ground and for the same rea-

sons as to Defendant's Exhibit V.

Complainant objects to Defendant's Exhibit XIX
upon the same ground and for the same reasons as to

Exhibit V.

Complainant objects to Defendant's Exhibit XX
for the reason that the same is immaterial, irrelevant

and incompetent in this: [39]

(a) That there is nothing to show that the

grantor named therein was the owner of any

portion of the property therein described and

the descriptions therein are vague and un-

certain.

(b) That it appears upon the face of said exhibit

that the same was intended as a mortgage

and not as a deed.

(c) That the title to all of the property described

in said exhibit XX in so far as the same re-

lates to the lands described in the bill of com-

plaint was vested in the complainant at the

time of the execution of said exhibit.

Complainant objects to Defendant's Exhibit XXI
upon the same ground and for the same reasons as

for Defendant's Exhibit XX.
Complainant objects to Defendant's Exhibits

XXII, XXIII, XXIV, XXV, XXVI, and XXVII,
and to each thereof, upon the same ground and for
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the same reasons as to Defendant's Exhibit V.

Complainant objects to Defendant's Exhibit

XXVIII upon the ground that the same is incompe-

tent and immaterial in this

:

(a) That the grantor named in said exhibit and

by whom the same puiports to have been

executed is not shown by the record or by the

evidence of the case to have had any interest

or title in or to the property therein de-

scribed.

Complainant objects to Defendant's Exhibits

XXIX, XXX, XXXI, XXXII, and XXXIII, and

to each of them, upon the same ground and for the

same reason as to Defendant's Exhibit XXVIII.

Complainant objects to Defendant's Exhibits

XXXIV, XXXV, XXXVI, XXXVII, and

XXXVIII, and to each of them, upon the ground

that the same and each of them is incompetent, ir-

relevant and immaterial in this:

(a) That neither of said exhibits contain any

description of any point of diversion.

(b) There is nothing to show that either of said

notices was ever posted upon any land to be

affected thereby or was ever posted at all.

[40]

(c) That neither of said notices specified the

name of the ditch by which said water is sup-

posed to be used or diverted nor the j^oint at

which its headgate is supposed to be con-

structed nor the size or dimensions of the

ditch in width or depth or the number of

cubic inches of water intended to be appro-
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priated nor the capacity of said proposed

ditch.

And complainant objects particularly to Exhibits

XXXVI, XXXVII and XXXVIII for the further

reason that it appears upon the face of each of said

notices that the puipose of the attempted appropria-

tion was for mining purposes and otherwise.

Complainant objects to Defendant's Exhibit

XXXIV upon the ground that the same is incompe-

tent in this

:

(a) The size of the proposed ditch as contained

in said exhibit is indefinite, in that the slope

of the sides is not definitely stated and the

capacity of said ditch is not stated in that

the grade thereof is not stated.

(b) There is nothing in the record to show that

the corporation purporting to execute said

exhibit filed within ten days or ever after

the posting of said notices, or after the filing

thereof, any map showing the route of said

proposed ditch or canal.

Complainant objects to Defendant's Exhibit XL
upon the ground that the same is immaterial, irrele-

vant and incompetent in this:

(a) That said exhibit appears to have been exe-

cuted by the Willow

—

(b) That the size of the ditch described in said

exhibit is not accurately given, the slope of

the sides of the said proposed ditch not being

accurately described.

(c) The capacity of said proposed ditch is not

given in that the size and grade of said ditch

is not given.
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(d) There is nothing in tlie record to show that

any map was ever filed in the office of the

County Clerk of Malheur County, Oregon,

giving the general route of said proposed

ditch. [41]

Complainant objects to Defendant's Exhibit XLI
upon the ground that the same is incompetent, irrele-

vant and immaterial in this

:

(a) That said exhibit does not set forth the

amount of the water proposed to be appro-

priated nor the size nor dimensions of said

ditch, or the use to which it is proposed to put

the water thereby sought to be appropriated.

Complainant objects to Defendant's Exhibit XLII
upon the same ground and for the same reasons as to

Defendant's Exhibit XL.

Complainant objects to Defendant's Exhibit

XLIII upon the same ground and for the same rea-

sons as to Defendant's Exhibit XXXIX.
Complainant further objects to Exhibits XXXIX,

XL and XLII and XLIII offered by the defendant,

in addition to the objections already noted, for the

reason that the use to which defendant indicates by

said exhibits it would apply the water to be appro-

priated is not a public use within the provisions of

the laws of the State of Oregon, and the purposes for

which the defendant corporation is organized is not

to use water sought to be appropriated for general

rental, sale or distribution, but for the purpose of

watering and irrigating lands the title to which it

has or may acquire.

Plaintiff's Objections to Introduction of Exhibits.

Filed July 6, 1910. G. H. Marsh, Clerk. [42]
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And afterwards, to wit, on Thursday, the 10th day

of November, 1910, the same being the 34th

judicial day of the regular October, 1910, term

of said court—Present, the Honorable ROBERT
S. BEAN, United States District Judge presid-

ing—the following proceedings were had in said

cause to wit : [43]

[Order Dismissing Bill of Complaint.]

In the Circuit Court of the United States for the

District of Oregon.

No. 3398.

EASTERN OREGON LAND COMPANY (a Cor-

poration),
Complainant,

vs.

WILLOW RIVER LAND & IRRIGATION COM-
PANY,

Defendant.

This cause was heretofore tried, argued, submitted

and taken under advisement, and the Court being

now fully advised in the matter and finding no equity

in the bill of complaint herein, it is now hereby

ORDERED, ADJUDGED and DECREED that the

relief prayed for in the said bill of complaint, be and

the same hereby is in all things denied, and that the

said bill of complaint be and the same hereby is dis-

missed, and that the defendant have and recover of

and from the complainant herein its costs and dis-
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bursements in tliis behalf incurred and expended

herein taxed at $ .

Dated this 12th day of November, 1910.

R. S. BEAN,
Judge.

Orded Dismissing Bill. Filed Nov. 10, 1910. G.

H. Mai^h, Clerk. By J. W. Marsh, Deputy. [44]

And afterwards, to wit, on the 10th day of November,

1910, there was duly filed in said court an Opin-

ion, in words and figures as follows, to wit : [45]

[Opinion.]

In tlie Circuit Court of the United States for the

District of Oregon.

No. 3398.

EASTERN OREGON LAND CO. (a Corporation),

Complainant,

vs.

WILLOW RIVER LAND & IRRIGATION CO.

(a Corporation),

Defendant.

J. N. TEAL, WIRT MINOR, A. B. WINFREE
and W. A. JOHNSON, Attorneys for Com-

plainant.

LIONEL R. WEBSTER, JOHN B. HART,
and WM. K. LOWREY, Attorneys for De-

fendant.

BEAN, District Judge:

The defendant, an irrigation corporation organized

under the laws of this State in the spring of 1908,



The Willoiv River Land & Irrigation Co. 51

commenced the construction of a dam across Willow

Creek, about twenty-five or thirty miles above the

to\\Ti of Vale in Malheur County, for the purpose

of impounding the flood or waste waters of the

stream, to be used in the irrigation and reclamation

of large bodies of land owned or controlled by it and

for sale and disposition to others.

The complainant, by proper mesne conveyances, is

the owner of sundry tracts of uncultivated and un-

improved land granted to the State by the Act of

Congress of February 25, 1867 (14 Stat, at L. 409),

to aid in the construction of a military wagon road

from Dallas City on the Columbia Eiver to Fort

Boise on the Snake River. Willow Creek flows

through a part of these lands between the dam site

and the mouth of the stream and the complainant,

insisting that it is the owner under such grant of the

lands on which the defendant proposes to [46]

construct its dam and reservoir, and that its rights

as riparian proprietor of the land below the dam
will be injurious^ affected, brought this suit to en-

join the construction of such dam and the impound-

ing of the water. The case has been tried and sub-

mitted on the testimfony and the pleadings and is

now for final decision.

I have read the pleadings and testimonj^ with care,

and have carefully considered the elaborate argu-

ments and briefs submitted by counsel and the au-

thorities cited by them, and will state my conclusions

without argument or elaboration.

The complainant is not entitled to the relief sought
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by injunction for two reasons: (1) The title to tlie

land upon which defendant is constructing its dam

and reservoir is in dispute, and should be settled at

law. (2) The complainant has not shown that it will

be substantialh^ injured by the impounding of the

flood or waste waters of the stream. It is true the

dam and reservoir site is within the limits of the

wagon road grant and upon land patented to the com-

plainant's predecessors in interest, by the Govern-

ment of the United States, but by the terms of the

grant "mineral lands of the United States" were

expressly exempted therefrom and the patent sub-

sequently issued contains a like exception. The de-

fendant pleads and gives evidence tending to show

that the land occupied by it and upon which it is

constructing its dam and reservoir is, in fact, min-

eral land and was known to be such at the date of

the wagon road grant. That prior to and ever since

that time it has been occupied- and sued from time

to time for mining purposes and that for many years

prior to the commencement of this suit it had been

used, claimed and occupied as a mining ground by

[47] Cole and Insenhofer, to w^hose title and rights

it has succeeded by proper conveyances. It there-

fore contends that complainant has no title to the

land because it was not within the terms of the wagon

road grant, and that if the land is not in fact mineral,

it has the legal title thereto by adverse possession of

itself and its predecessors in interest. Upon this

question defendant has the constitutional right to a

trial by jury, and a court of equity will not assume

by mandatory injunction to oust it from possession
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or enjoin it from occup}i.ng or using the premises

until complainant establishes its title at law. De-

fendant is in possession of the property claiming title,

and the complainant has a complete and adequate

remedy at law and should be required to exercise it.

Whitehead vs. Stattuck, 138 U. S. 146; 22 Cyc. 818.

Complainant insists, however, that the issuance of

patent by the Government of the United States to

its predecessor in interest is a conclusive adjudica-

tion that the lands described therein are nonmineral.

That would probably be true if the patent contained

no reservation (Barden vs. N. P. E. R. 151 U. S.

288), but it contains a clause ''excluding and except-

ing all mineral lands should any such be found in

the tract aforesaid." This manifests an unmistake-

able intention on the part of the Government not to

convey mineral lands, and repeals any inference that

the department adjudicated or intended to adjudi-

cate that no part of the land described in the patent

was mineral.

THE IMPOUNDING OF THE FLOOD
WATERS NO SUBSTANTIAL INJURY TO
COMPLAINANT. The general doctrine of ri-

parian rights is too firmly established in this State

to be shaken now by judicial decision. It is useless

to cite [48] authorities. The riparian proprietor

is entitled to the ordinary and usual flow of a stream

as long as it is of any beneficial use to him and this

may, under some circumstances, include flood or over-

flow waters reasonable to be anticipated during ordi-

nary seasons. Miller & Lux vs. Madera Canal & Ir.

Co., 99 Pac. 502; MiHer vs. Bay Cities Water Co.,
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107 Pac. 115. But in my judgment a lower riparian

proprietor who is not injured by the diversion of the

flood waters above his land cannot invoke the aid of

a court of equity to restrain such diversion although

by a nonriparian proprietor. Such is the holding

of the Supreme Court of California (Fifield vs.

Spring Valley Water Work, 62 Pac. 1054). I am

not advised that the direct question has ever been

passed upon by the Supreme Court of this State, but

I think the tendency of the later decisions is to that

effect. Indeed, in my judgment, no other rule can

be adopted which will serve to develop the arid sec-

tions of the State and be in harmony with the State

legislation concerning water, its appropriation and

use. The modern tendency is to make the beneficial

use of water the test of the right, and unless it is put

to a beneficial use by a riparian proprietor or is of

some substantial benefit to him, he ought not to be

allowed to prevent its use by others.

Now, in this case, Willow Creek is a small stream.

In spring and early summer it carries considerable

water but during the latter part of the summer goes

practically if not completely dry. All the normal
flow has been appropriated by persons other than

the complainant. It therefore has no interest what-

ever in such flow, nor is it concerned as to the effect

the impounding of the flood waters will have thereon.

During the times of heavy rains [49] or melting

snows, it often happens that more water comes down
from the watershed than can be carried in the chan-

nel and overflows the low lands along the banks. The
flood or high water generally occurs in February
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when the ground is frozen, and therefore runs off

without benefit to anyone. It sometimes occurs later

in the season and then saturates or irrigates the over-

flowed land and aids the natural growth of wild grass

thereon. These floods or high waters do not occur

annually but at irregular intervals, and there is no

evidence to the effect that they can reasonably be

anticipated every season, nor do they cover the low

lands with a thin sheet of water which remains there

for some time, thus thoroughly saturating the ground

as is the case in some other parts of the arid section,

but they run off rapidly and only continue for a few

days at a time. Complainant owns five or six odd-

numbered sections at sundry places along the stream

below the site of defendant's proposed dam, a small

portion of each of which is overflowed by the flood

or storm waters. The land so overflowed is not en-

closed or cultivated. The witnesses differ as to the

total area of such overflowed land. Complainant's

witnesses place it at from three to four hundred

acres in the aggregate, while those of the defendant

say it will not exceed forty of fifty acres. In any
event, the area is not large and the quantity over-

flowed, taking it altogether, is small. The evidence

is also conflicting as to whether the flood waters are

a benefit or a detriment to the land overflowed.

Many witnesses, settlers in the valley, have testified

that, in their judgment, it is a decided detriment.

Others seem to be as positive that it is a benefit,

but on the whole, I am of the opinion that it has

not been shown that the impounding of the flood

or storm waters by the [50] defendant company
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will be of sucli a substantial injury to the complain-

ant as will justify a court of equity enjoining the

beneficial use thereof by the defendant.

The complaint will be dismissed.

Opinion. Filed November 10, 1910. G. H. Marsh,

Clerk U. S. Circuit Court, District of Oregon. [51]

And, to wit, on the 4th day of April, 1910', there was

duly filed in said court, Testimony and Exhibits,

in words and figures as follows, to wit:

[Transcript of Testimony and Exhibits.]

In the Circuit Court of the United States for the Dis-

trict of Oregon.

EASTERN OREGON LAND COMPANY (a Cor-

poration),

Complainant,
vs.

WILLOW RIVER LAND AND IRRIGATION
COMPANY (a Corporation),

Defendant.

Pursuant to agreement between counsel, the taking

of testimony in the above-entitled cause was begun on

this 21st day of July, 1909, at Vale, Oregon, before F.

Roy Davis, heretofore appointed, qualified and act-

ing Special Examiner in and for the above-entitled

court to take and report the testimony herein.
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APPEARANCES.
The complainant appearing by Huntington & Wil-

son, their attorneys

;

The defendants appearing by John B. Hart and

Lionel P. Webster, their attorneys. [57*—If]

[Testimony of Thomas W. Clagett, for

Complainant.]

THOMAS W. CLAGETT, a witness produced on

behalf of the complainant, after being duly sworn,

testified as follows

:

(Examined by Mr. HUNTINGTON.)
Q. You reside at Vale, Oregon ? A. I do.

Q. And you are the agent of the Eastern Oregon

Land 'Company, the complainants in this suit ?

A. I am.

Q. How long have you occupied that position ?

A. Two years.

Q. Where is your office?

A. At Vale, Oregon.

Q. Are you familiar with the general topography

and conditions of Willow Creek Valley and the coun-

try adjacent to it? A. I am.

Q. State briefly and in a general way the nature

of the country through which Willow Creek runs,

stating approximately where it heads and its general

direction.

A. Willow Creek heads in the western end of

Malheur County, flows first in a northerly direction

and then to the east and southeastern direction. The
* Page-number appearing at foot of page of original certified Kecord.

t Page-number appearing at foot of page of original Transcript of
Testimony and Exhibits.
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(Testimony of Thomas W. Clagett.)

limits of the Road Company begin with Section 21,

Township 15 South, Eange 42 East, and at that point

the stream flows in a narrow canyon with [58—2]

abrupt sides of from probably five to eight hundred

feet. The sides of the canyon in many ]3laces are

perpendicular and of the nature of columnar basalt

from Section 27, where the Willow River Company

is constructing its dam, the stream continues to flow

in a narrow canyon for about six miles, or down to

Section 14, Township 15 South, Range 42. There it

opens into quite a valley and flows in a general south-

easterly direction. The valley itself is composed of

bottom and bench land, the bottom land varying in

width from three-quarters to a mile and a half and

the bench land from one to two miles in width. On
the north side of the stream the land is either level

or rises by an easy slope to the foothills, which are

precipitous. And on the south the land is level until

it rises abruptly on to the bench. The bottom land,

so called, is traversed by Willow Creek. It has no

well-defined channel in the larger part of the valley,

the channel itself being in many places broken into

several smaller channels, of an average depth of four

or five feet, and four or five feet in width. These

channels are choked with brush, and when there is a

large volume of water comes down the valley it over-

flows and covers the meadow land on both sides of the

stream.

Q. Down to the point where the canyon ceases

and the valley commences in Section 14, Township 15

South, Range 42 East, what do you say as to whether
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(Testimony of Thomas W. Clagett.)

the channel of the creek is a well defined channel ?

A. Well, in the canyon the channel is fairly well

defined, though it is apparent that during the high

water season it fills the entire canyon.

Q. And, as I understand you, through the Valley

the channel at places is choked with brush. Is the

channel continuously, [59—3] or simply here and

there obstructed?

A. I would say that from the canyon down to Mr.

Scott's farm the channel is virtually filled up; that

is, with brush. From Mr. Scott's the channel is more

clearly defined,

Q. About how wide is the lower level of the val-

ley ; that is, that portion of the valley which is prac-

tically on a level with the banks of the stream ?

Mr. HAET.—Objected to as incompetent and the

question assumes something that has not been put in

evidence as yet.

A. I thought I answered that in my statement of

the description of the valley—three-quarters to a

mile and a half in width.

Q. What is the natural growth upon these low-

lands ?

Mr. HART.—^We object to that as incompetent,

irrelevant and immaterial. It is not. specific. Coun-

sel has the right to ask as to the nature of the growth

upon any land of this company; as to what grows

upon other lands is incompetent, irrelevant and im-

material and the same objection to apply to lands of

people not parties to the suit. Mr. Huntington, if

you can, allow the same objection to go through per-
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(Testimony of Thomas W. Clagett.)

taining to the same class of questions. [60—4]

Mr. HUNTINGTON.—We agree that this objec-

tion shall apply to all questions of this character.

A. Where the land is not annually overflowed it

is covered with sagebrush. Where it is inundated it

is largely covered with wild grasses.

Q. Have you ever been at the point where the de-

fendant company has commenced the construction of

a dam in the canyon ? A. I have.

Q. You may state whether or not you assisted in

running the lines of the Government survey there;

that is, re-running the lines of the Government

survey.

A. I assisted in running out those lines in July,

1908.

Q. I wish you would now look at this map desig-

nated as map showing location of Willow River Land

& Irrigation Company Reservoir Damsite, also the

O. L. Company's lands along Willow Creek from

west line of Section 21, Township 14 South, Range

42 East, to south line of Section 11, Township 15

South, Range 42 East. Were you present when the

survey from which this mlap is prepared was made ?

A. I was.

Q. In running the west line of Section 27 you

may state where you foimd that line to be located

relative to the dam of the defendant company?

A. We run that line from three different direc-

tions^—from the south north and east. Running the

lines from the south and north the dam of the defend-

ant company is entirely on Section 27 with the excep-
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(Testimony of Thomas W. Clagett.)

tion of about thirty-seven feet of the northern end

which is on Section 28. Rimning the line in from

the west there is a section corner one mile west of the

southwest of Section 27. If that corner was

[61—5] considered alone it would throw the line

of twenty-seven and twenty-eight farther east, or

about across the center of the dam site.

Q. But in locating that line, from where did you

say you run—from the east ?

A. No, sir, from the north and south, running the

lines both ways^—north and south.

Q. Runnin.s the lines both ways from the north

and south, do I miderstand you to say that the small

portion of the dam referred to is on twenty-eight or

on twenty-seven ?

A. The small portion is on Section 28.

Q. What part of Section twenty-seven would the

dam be on ?

A. It would be on the northwest corner of the

northwest quarter of the southwest of the southwest

quarter.

Q. You may state whether or not this map shows

the location of the creek down the canyon from this

dam site to Section 14.

A. Yes, sir, the meander line was rim from the

dam site to the valley.

Mr. HUNTINGTON.—We offer this map in evi-

dence, and, with your consent, we will substitute a

blue-print and return it with blue-print copy of the

same.

Mr. HART.—We object to the introduction of the
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map for the reason it has not been properly identified.

Mr. HUNTINGTON.—We withdraw the offer

and simply submit the map at this time for identifi-

cation and ask to have the same marked "Plaintiff's

Exhibit I" for identification. [62—6]

Q. Do you remember about when the survej^ was

made which furnished the data for that map ?

A. About the 20th of July, 1908.

Q. Generally what is the condition of the soil

—

the nature of the soil along Willow Creek Valley?

Mr. HART.—We object as irrelevant.

A. The soil is volcanic ash, generally free from

rock and underlaid with a strata of gravel, and, while

there are some parts of the valley where the soil is

of a 'dobe nature and inclined to run together, the

soil of the valley as a whole is of an open and porous

nature.

Q. Have you observed or made a study of the

matter of precipitation throughout the valley, and

can 5^ou state approximately what the annual precip-

itation is ?

A. I have looked up the matter the same as any-

one who is interested in farming subjects would look

it up.

Mr. HART.—Objected to as incompetent, imma-
terial and hearsay.

Q. From what source have you gained your infor-

mation ?

A. From the bulletins of the Weather Bureau

and from the report of the State Engineer for 1905

and 1906.
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(Testimony of Thomas W. Clagett.)

Q. Now, from that information that you have

received, and also from 3^our own observation, you

may state approximately what the precipitation is.

Mr. HAET.—Objected to as incompetent and as

hearsay, and combining two questions in one.

[63-7]

A, The figures given by Mr. Beall are for a five-

year period—the annual precipitation is 10.71 inches.

Carried over a ten-year period, in which there were

two absent years, the precipitation was 9.89 inches.

Mr. HAET.—Objected to as incompetent, and ask

that it be stricken out, for the reason it is incompe-

tent and hearsay and not the best evidence.

Q. Those are averages, you mean, do you?

A. Yes, sir, the average for the period.

Q. You say that information is from' the Govern-

ment Weather Bureau Publications and the State

Engineer 's Publications ?

A. As to the ten-year period, I took that from the

bulletin of the Weather Bureau Service.

Mr. HAET.—Objected to as hearsay, not the best

evidence and incomipetent.

Q. You may state whether or not, from your own
observation, these figures are approximately correct I

Mr. HAET.—Objected to as the witness has not

shown his competency to express an opinion upon

that subject.

Q. I only know that the annual precipitation is

very light. I cannot state whether the figures are

correct or not from actual knowledge.

Q. During what period of the year, so far as you
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have ohserved, is the heavy precipitation?

A. From November to March. [64—8]

Q. Wliat is the condition as to rainfall after

March and up to November?

A. We have some spring rains from March to

June, but the rainfall during June, July and August,

the growing months, is practically nothing.

Q. Eeferring again to the dam site of the defend-

ant company: Is there any natural object in the

canyon at the northerly or northeasterly end of their

dam, and, if so, what ?

A. There is a large volcanic butte there.

Q. Just describe that perfectly.

A. It is simply what might be called almost a

promomtory rock that stands by itself and of a dif-

ferent nature from anything else in that part of the

canyon.

Q. Have you ever made any examination, or as-

sisted in the making of any survey of the portion of

the lands owned by the complainant company along

Willow Creek, and through which the stream runs to

ascertain the amount of the lands which are annually

ovei'flowed, or have the appearance from their sur-

face of being subject to overflow? A. I have.

Q. With whom was that survey made ?

A. With John E. Johnson.

Q. And when? Q. In June, 1909.

Q. I hand you section plats prepared by John E.

Johnson, Surveyor, and ask you if that is the same

person to whom you have just referred?

Mr. HART.—^Objected to as incompetent, irrele-
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vant and immaterial, and not tlie proper way to

prove a plat or map. [65—9]

A. It is.

Q. I wisli you ^YOuld refer to those plats and state,

coimnencing with Section 31, Township 15 South,

Range 43 East, W. M., what is the nature of the chan-

nel of the creek through that section f

Mr. HART.—Objected to because it is not a mem-
orandum prepared by this witness and he should

state from his independent knowledge and not from

something furnished from somewhere else, and for

that reason it is incompetent.

A. I helped to make the survey from which this

plat was prepared and can say from) personal knowl-

edge that the channel on the north side of the section

was about 200 feet wdde and about 18 feet deep ; and

on the east side, where it leaves the section, it is 100

feet wide and about the same depth.

Mr. WEBSTER.—You do not claim anything in

the north half of that section, do you ?

A. We claim all but 40 acres of that section.

Q. What is the nature of the ground on each side

of the channel through that section?

A. It rises gradually from the channel until, on
the west side, until it reaches the hill which rises

abruptly onto the bench and on the east side of the

stream it rises gradually until it reaches the bound-

ing hills on the north.

Q. If a large quantity of water were flowing

through the channel of the creek through that section

would it be possible to overflow any part of the sec-
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tion on each side of the channel by damming the creek

or otherwise. [66—10]

Mr. HAET.—Objected to as incompetent, irrele-

vant, immaterial and- indefinite—one person might

understand a large volume of water to mean one

thing and another another.

A. If the creek were dammed so as to fill the

creek channel with water to the top of the banks it

could be led out onto the land by ditches.

Q. I now call your attention to Section 5, Town-

ship 16 South, Eange 43 East, W. M. What is the

nature of the channel of the creek through that

section ?

A. It is very much smaller and of an average

depth of probably 12 feet, and, on the north of the

section, about 8 feet in width on top and about 16 feet

on the bottom and gradually diminishing as it flows,

or recedes to the east.

Q. Is any portion of that section apparently over-

flowed land ?

A. Yes, sir ; it has at different times been entirely

overflowed; that is, all the bottom lands, which con-

sists of some three hundred acres, but in ordinary

seasons about eighty-eight are subject to overflow.

Q. What do you say as to whether or not the

water could not be taken out of the creek onto the

lands on each side of the creek, the land's owned* by

the company in that section, to wit, the north half

and the southeast quarter, and the northeast quarter

of the southwest quarter?

Mr. HART.—Objected to for the reason the wit-
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ness has not shown himself competent from an engi-

neering or irrigation standpoint to express an

opinion.

A. I would say that 250 acres of the tract could

be irrigated by damming the stream and taking

ditches out. [67—11]

Q. I call your attention now to Section 23, what

is the condition of the creek—the channel of the

creek, where it flows through Section 9 in Township

16 South, Range 43 East, W. M.?

A. It barely adjoins Section 9.

Q. And could any parts of the lands owned by the

complainant company in Section 9 be irrigated or

flooded by damming up the stream on the section?

Mr, HART.—Objected to as incompetent, and for

the reason the witness has not shown himself quali-

fied as a hydraulic or irrigating engineer.

Mr. HUNTINGTON.—This objection may go to all

this character of questions.

A. About ten acres are naturally and no more

could be flooded.

Q. I now call your attention to the south half and

the south half of the north half, and the northwest

quarter of the northwest quarter of Section 26, Town-

ship 16 South, Range 43 East, W. M. What is the

condition of the channel through that land ?

A. There are two small channels of an average

depth of about four feet, and of an average width

varjdng from five to twelve feet, although both chan-

nels are very much grown up and choked with brush.

Q. Has any part of that overflowed, and, if so,

how much?
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A. About 45 acres, the ordinary seasons.

Q. Does that 45 acres include all the overflowed

land in that section that I have described claimed by

the company? I am referring to the lands of the

complainant company.

A. There are also 80 acres in the section which are

overflowed, [68—12] which are claimed by the

compan}^ but which are in dispute.

Mr. HART.—Objected to as irrelevant and doesn't

show the company is the owner of the property and

also is not described in the complaint or petition.

A. There are also eighty acres in the section that

are overflowed, claimed by the company, but this

tract is in—their title to this tract is in dispute.

Q. The eighty acres you have last referred to is

80 acres of the land in dispute and not described in

the complaint *? A. Yes, sir.

Q. Eliminating, now% the 80 acres you have re-

ferred to, which you say is in dispute, and is not de-

scribed in the complaint, is there any more of this

Section 23 that is owned by the company and about

which there is no dispute as to their title that could

be irrigated from the creek by damming on that

land*? A. I would think not.

Q. I now call your attention to Section 25. De-

scribe the channel through that section.

A. The channel here is largely clear from brush

and divided into two small channels. The width on

top for the wider or main channel would be 25 feet,

but only three feet on the bottom to an average depth

of about five feet.
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Mr. WEBSTER.—Which channel do you mean,

the north or south channel ?

A. We call that the east channel, or north chan-

nel.

Q. How much of that land is naturally over-

flowed? A. About 41 acres.

Q. Is any more of that section capable of inunda-

tion by damming [69—13] up the creeks?

A. Only to a very small extent.

Q. Approximately how much?

A. Not over 20 or 30 acres.

Q. I call your attention to the west half and the

southeast quarter of Section 31, Township 16 South,

Range 44 East, W. M. How does the creek—or de-

scribe the channel of the creek through that section?

A. I don't recall the channel on that section.

Q. I call your attention to a blue-print map here

that shows the exterior limits of the grounds, and

simply for the purpose of refreshing your memory as

to the general location of that section as to the creek.

Can you now recall how the stream is through that

section?

A. Well, the stream barely adjoins Section 31.

It doesn't traverse the portion which the company

now owns.

Q. I call your ^attention to Section 5, Township

17 South, Range 44 East, W. M. Do you remember

how the creek crosses that section, or that portion of

the section which the company owns ?

A. My recollection is that the main channel

doesn't cross the portion of the section which the
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company owns.

Q. The main portion of the channel?

A. Yes, sir.

Q. Is there any part of the channel which does %

A. It is very hard in the lower part of the valley

to determine where the true channel of the creek is,

and I could not say that the small channel that

crosses that section carries water.

Q. Would it carry water in the higher stages of

water? A. Yes, sir. [70—14]

Q. But you couldn't tell whether the channel

which crosses the land entered by the channel in that

section was the original channel or otherwise?

A. I could not; no, sir.

Q. HoAv about Section 9 in that township?

A. It is crossed by the channel. There are two

channels upon Section 9. These are of a depth of

about ten to twelve feet and the same in width.

Q. Are any portions of that section naturally

overflowed? A. There are not.

Q. Are they susceptible of being overflowed by

damming the creek? A. No, sir.

Q. How about Section 15, Township 17 South,

Range 44 East, W.M.?
A. There are several small channels upon Section

15, varying in depth from four to six feet and about

81 acres are overflowed—^naturally overflowed.

Q. Could any more of that land be inundated by

damming the channel of the creek ?

A. The channels are too small to hold any water

to lead out.
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Q. But suppose those small channels were

dammed u]), would it increase the acreage of over-

flowed land? A. Not appreciably.

Q. I call your attention to the—what are the

widths of those channels?

A. I would say from six to ten feet.

Q. I call your attention to the west half and the

southeast quarter of Section 23, Township 17 S., R.

rr East, W. M. Describe the channel through that

land.

A. In the west half of the section the channel is

about 25 feet in width and four feet in depth, and free

from brush. In the southeast quarter of the section

it is broken into several [71—15] small channels

of an average depth and width of about four or five

feet.

Q. How much of that land is naturally over-

flowed, if any?

A. About 120 acres, aside from the northeast

quarter of the section, which the company claims but

which is in litigation.

Q. And which is not described in the complaint?

Judge WEBSTER.—AVe move to strike out aU

that evidence about the northeast quarter on the

Brosland land.

Q. That is the land claimed by Broasland and also

by the company?

A. Yes, sir; about 155 acres of meadow.

Q. Eliminating, now, the tract that is in dispute

between the company and Brosland, to wit, the

northeast quarter, how much of that section, if any,
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in addition to the amount naturally overflowed, could.

be inundated by the channels of the creek?

A. I would say that none of it could be inundated.

Q. How much did you say in the west half and the

southeast quarter of that section is naturally inun-

dated? A. 120 acres.

Q. I call your attention to Section 25. What is

the condition of the channel there through that sec-

tion—township 17 S., R. 44 E., W. M.

A. It is a well-defined channel, clear from brush

and none of the abutting land is overflowed.

Q. iState whether or not any of it is capable of

being overflowed by the damming of the channel of

the creek,

A. I would think none of it could be.

Q. Have you figured up the amount of land owned

by the company that is riparian to Willow Creek;

that is, land through [72—16] which Willow

Creek passes, including the lands that abut^ the lands

that are actually tapped by the creek?

Mr. HART.—Objected to as incompetent and im-

material, and calling for a legal opinion also of the

witness, and not the best evidence.

A. I have.

Q. What is the total acreage ?

A. Something over seven thousand acres.

Q. It is alleged in the complaint 7120 acres.

What do you say as to whether that is the amount?

A. That would be the amount.

Q. What, if any, crops are capable of being pro-

duced upon these inundated lands, or lands which are
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capable of being inundated, which belong to the com-

pany? A. Wild hay crops.

Q. Are any of those lands leased at the present

time by the company? A. They are.

Q. What tracts?

Mr. HART.—Objected to as incompetent.

Q. I will withdraw the question. Approximately

how many acres of this inundated land are now

leased by the company?

Mr. HART.—Objected to as incompetent and not

the best evidence.

A. A. All of it. [73—17]

Q. All that you have referred to?

A. Yes, sir; of the inundated land; yes, sir.

Q. What is the rental value of that land?

Mr. HART.—Objected to as incompetent and im-

material.

A. The land which produces hay is leased for

about $1.00 a ton to the company for the output of

the land.

Q. Is that net, do you mean?

A. That is net, yes, sir.

Q. What is that hay worth ?

A. On an average of $4.00 a ton.

Q. Without any water supply for those inundated

lancls, what would be the rental value of that?

A. They would have no rental value, because our

lands on the creek which are not inundated do not

rent.

Q. Have you observed the condition of the chan-

nel of the creek during the past two seasons, taking



74 The Eastern Oregon Land Co. vs.

(Testimony of Thomas W. Clagett.)

it from the month of—from the 1st of June down until

the 1st of November? A. I have.

Q. What is the condition as to there being any

water flowing in the creek?

A. In the main part of the valley there is no

water.

Q. During the past two seasons—I refer now to

the spring of 1908 and 1909—was there any overflow

of the creek in the months of January, February,

March or April?

A. I don't think there was, but I cannot answer

that positively. I would say that if there was it was

for a very short period of time.

Q. Now, I think that is all of the direct examina-

tion. If you have no objection I would like to with-

draw Mr. Clagett and [74—18] take the testimony

of one or two farmers who are anxious to get away

and put Mr. Clagett on again later.

Mr. HART.—That will be all right.

Mr. HUNTINGTON.—By consent of counsel, the

witness is now withdrawn, with the understanding

that he will be returned to the stand for cross-exam-

ination later.

[Testimony of John Norwood, for Complainant.]

JOHN NORWOOD, a witness produced on behalf

of the complainant, after being duly sworn, testified

as follows:

(Examined by Mr. HUNTINOTON.)
Q. Where do you reside?

A. Willow Creek.
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Q. How long have you resided in Willow Creek

Valley?

A. I have been there for the past seven years.

Q. How long have you resided in the vicinity of

Willow Creek Valley? Q. Twenty-seven j^ears.

Q. What is your age ? Q. Twenty-seven.

Q. Are you familiar with the conditions as to the

flow of water in Willow Creek generally?

A. Yes, sir. [75—19]

Q. You may state what is the ordinary condition

of the water during the early portion of the year,

from January, say, down until the first of April in

ordinary seasons.

A. Well, in ordinary seasons when the snow goes

off the valley is flooded there, the biggest part of it.

Q. From what source principally do the water of

Willow Creek come ?

Mr. HART.—Objected to as incompetent unless

the witness states from his own knowledge and not

from hearsay.

A. It comes from the upper Willow Creek coun-

try, the greater part of it, I think.

Q. Is the flood season generally during the time

from the melting of the snows about the head of the

creek? A. Yes, sir.

Q. How long does that flood water ordinarily con-

tinue ?

A. Well, that is according to the bottom land; on

some of the bottom lands it stays about a month at a

time.

Q. But generally speaking through the valley?
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A. Well, it would come down there in a rush for

four or five days and run over the land and be gone

where it doesn't usually lay.

Q. What is the effect on these inundated lands of

this natural overflow?

Q. Well, for wild meadows where they don't over-

flow they don't raise any hay.

Q. Does the overflowing of the land cause the land

to be wild meadow? Q. Yes, sir.

Q. What kind of hay grows upon this overflow

lands? [76—20]

A. Well, what they call red-top and blue-joint

and wire-grass.

Q. What is the fact as to whether or not those are

valuable crops for hay?

A. They use it for hay.

Q. Is it merchantable ? A. Yes, sir.

Q. Was there any overflow during the spring of

1908 or the spring of 1909 ?

A. No, none to speak of at all.

Q. What has been the result upon these lands

which are naturally overflowed of the failure of the

overflow during the past two seasons ?

Mr. HART.—Objected to as incompetent and im-

material, and further that the question as made

applies to lands other than those described in plain-

tiff's complaint, and as to those lands it is immaterial

and calls for an opinion of the witness. He has not

shown himself competent to express an opinion on

that question.

A. There is nothing grows where they don't over-
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flow—no bay.

Q. How much land along Willow Creek do you
farm ?

Mr. HART.—Objected to as immaterial.

A. I have got 440 acres there.

Q. Does Willow Creek run through that ?

A. Yes, sir.

Q. Do you lease any land from the Eastern Ore-

gon Land Company? A. Yes, sir.

Q. How much. [77—21]

A. Well, I don't know just what the lease calls

for. I know about how^ much land I have got.

Mr. HART.—Objected to as not the best evidence.

Q. Is any part of that overflowed land?

A. Yes, sir.

Q. What is the fact as to whether or not you have

been able to harvest any crop of hay, or any other

crop, from that overflowed land of the company's

during the past two years %

A. No, sir ; I have not cut a ton of hay on it.

Q. How much hay is ordinarily cut from that

same land during seasons when the flood waters inun-

date it in the spring?

A. Between 100 and 125 ton, I think.

Q. To how many acres?

A. There is about 80 acres, I think.

Q. Are the conditions which you have described

as to the land which you have leased of the Eastern

Oregon Land Company any different from their

other inundated lands along the valley ?

Mr. HART.—Objected to as calling for the opinion
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of the witness and he has not shown himself compe-

tent to express an opinion. A. No.

Q. Wlien there is no flood water coming down the

valley in the spring, the usual time for flood water,

what is the effect upon the flow of water in the creek

during the sunnner months ?

A. Well, if there is no flood water, why generally

there is no water at all.

Q. When there is flood water, what is the condi-

tion? [78—22]

A. Why, we generally have som'e water along

later on.

Q. When the flood water overflows and inundates

the valley, I understand you to say that thereafter,

and after the flood waters were gone there would be

still some seepage water flowing in the creek? Is

that correct ? A. Yes, sir.

Q. From what source would these seejDage waters

come?

Mr. HART.—Objected to as incompetent, immate-

rial and witness has not shown himself competent.

A. Well, I don't know as I could answer that

unless the ground would be full of water and it would

seep into the creek.

Q. What, if any, effect does the failure of the

flood waters have upon the wells along the valley?

Mr. HAET.—Objected to as purely speculative,

being beyond the realm of knowledge and the witness

has not shown himself competent and irrelevant and

the company haven't any wells on its property.
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A. Well, last year a few of the wells went dry

there, I believe. My well did.

Q. How about this year?

A. Well, there isn't but very little water in it

now.

Q. How far is your well from the creek?

A. Oh ! It isn 't quite a half a mile.

Q. What do you say is the fair rental value of

these inundated lands when the annual overflow oc-

curs in the spring?

Mr. HART.—Objected to as incompetent and not

the best [79—23] evidence, and witness has not

shown that he knows.

A. When they do overflow?

Q. Yes, sir.

A. Well, a ton or a ton and a half of hay to the

acre.

Q. That is, a ton or a ton and a half of hay to the

acre would be the fair rental value?

A. Yes, sir.

Q. That would be net to the owner of the land ?

A. There would be some expense for putting

it up.

Q. But suppose that the owner of the land was

leasing the land, what rental could he get for it ?

Mr. HART.—Objected to as incompetent, and not

a measure of value.

A. Why, I should think he had ought to get $2.00

an acre for it.

Q. That would be on a cash basis?

A. Yes, sir.
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Q. Without the annual overflow what would be

the rental value of that land ?

A. Oh! I don't know\ I wouldn't give much
for it.

Q. Well, would it be worth anything ?

A. There might be a little pasture on it, but very

little.

Q. If it were used for pasture what would it be

worth per acre?

A. Oh! It wouldn't be worth practically any-

thing.

Q. For the lands which you, yourself, own that

are riparian to Willow Creek do you have an irrigat-

ing ditch?

Mr. HART.—Objected to as incompetent, immate-

rial and outside of the issues in this case. [80—24]

A. Yes, sir.

Q. About w^hat is the size of your ditch?

Mr. HART.—Objected to as incompetent, immate-

rial and outside of the issues in this case.

A. Oh, I don't know\ It is probably three and

a half feet or four feet on the bottom and I don't

know how wide on the top.

Q. Do you know how much water right you have ?

A. No, I don't.

Q. About how deep is your ditch ? A. —
Mr. HART.—Let the same objection to all these

questions of this character apply.

A. Oh, it is probably three feet deep.

Q. What is the fact as to whether or not any

w^ater flows in your irrigating ditch during the sea-
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sons when there if no flood Avater in the spring com-

ing down the creek?

Mr. HART.—Objected to as incompetent, immate-

rial and raising issues not contained within the

pleadings.

A. Why, if there is no water in the creek I don't

get any.

Q. Well, when there is no flood water in the

spring is there any water at all in the creek opposite

your land?

A. Well, it already run there a few inches I think

a little while this spring, but you could never get a

ditch wet up with it. [81—25]

Cross-examination by Mr. HART. "1

Q. Where do you live? ';

A. On Lower Willow Creek.

Q. What is the description of your land you live

on that you speak of?

A. The east half of Section 14, Township 16 S.,

R. 43 E., W. M., and the south half of the southwest

quarter.

Q. You mentioned some land of the complainant

company which you had leased. Can you describe it ?

A. No, I can't. It is in Section 23.

Q. Does it adjoin your land? A. No, sir.

Q. This ditch of yours that you speak of, it serves

your land ? A. Yes, sir.

Q. Was there any water in it this year ?

A. No, sir.

Q. Did you get any from It last year?

A. No, sir.
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Q. Did you get any from it the year before ?

A. Yes, sir.

Q. During the summer?

A. Oh, probably up to the first of June. I

wouldn't be certain.

Q. In other words you had the flood waters of the

year before in the ditch up to June, that would be

of 1907?

A. Yes, sir, I had water in it in 1907.

Q. Up to June? A. I couldn't say.

Q. That is what you just now stated.

A. Well, yes, sir.

Q. Did you have any water in it in 1906?

[82—26] A. Yes, sir.

Q. Up to June ?

A. I couldn't say what time it was.

Q. That is as near as you can give it ?

A. Yes, sir.

Q. And in 1905 it was the same ?

A. Yes, sir.

Q. That is your best recollection as to the dates

when you had the water in your ditch all those years ?

A. Yes, sir, about that time.

Q. And you had none in the months of July,

August and September after June during those

years? A. No, sir.

Q. And had none this year during those months?

A. No, sir.

Q. And last year you had no water during those

months? A. No, sir.

Q. The time for the irrigation of crops is, for the
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last portion of the month of June, and the months

of July and August, during the period of growing

crops—that is the period of irrigating, isn 't it ?

A. It might be in some places; it isn't on Willow

Creek.

Q. That is not the irrigating season on Willow

Creek?

A. No, sir, they don't irrigate much there during

July and August.

Q. They don't irrigate because they don't have

the water? A. No, sir.

Q. That is the real reason they do not. If they

did have water during that time, that is the time they

would be irrigating ? A. Yes, sir.

Q. The waters of the overflows, and the waters

of the winter [83—27] rains serve the purpose of

nourishing crops during the earlier parts of the

season? A. Yes, sir, they help some.

Q. And it is to supply the nourishment in the

shape of water for the crops in the growing seasons

during the months of July and August that irriga-

tion is done, isn't it? A. Yes, sir.

Q. And you tell us that none of these ditches,

whether you have floods or whether you don't have

floods, have any water in them during the months of

July and August?

A. I don't know about the upper ditches, but I

don't.

Q. Well, this year isn't so dry but that the prop-

erty you had leased from the complainant company

had water upon it this 3^ear ?
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A. No, sir.

Q. Wasn't there water upon it this j^ear?

A. No, sir.

Q. Are yon sure of that—that it wasn't flooded

this spring? A. Yes, sir.

Q. Did your own land have any flood waters upon

it this spring ?

A. The lower part of it, where there is a little low

basin that is lower than the creek channel, that filled

tip.

Q. That filled up with water this spring ?

A. Yes, sir.

Q. The creek channel ran over and run some

water in it?

A. Yes, sir, and run through there.

Q. But there was none on this land the company

had leased?

A. No, sir, I don't think they ever ditched it.

Q. What time of the year was it your well went

dTy that you spoke about ?

A. I didn 't say it went dry. [84—28]

Q. Didn't you say that you well went dry last

spring? A. I said, '*Very near dry.''

Q, Then, it didn't go quite dry?

A. No, sir, it didn't go quite drj^

Q. Well, every year during the months of July

and August the water gets pretty low down in your

well, doesn't it, ever since you have lived there?

A. No, sir, I don't think it does.

Q. Will you swear it doesn't get pretty low dur-

ing those years ?
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A. No, sir, I don't think it does.

Q. I am speaking alx)ut these other five years.

A. Yes, sir, I lived there seven years.

Q. How many years have you had your well

there ? A. Seven years that I know of.

Q. Those two years were the first time that the

water has gotten low in your well since you have been

there? A. Yes, sir.

Q. And isn't it a fact the water in your well has

gotten low every year since you have been there ?

A. No, sir.

Q. The water has always been up in your well

every year except those two years ?

A. Yes, sir.

Q. Are you sure of that, Mr. Norwood?

A. I think I am.

Q. You think you are sure ?

A. I think I am.

Q. Has your well overflowed ever?

A. No, sir.

Q. Never has overflowed ?

A. No, sir. [85—29]

Q. How much higher is your well than the bed

of the creek ? A. It is considerably higher.

Q. Well, about how much higher—a hundred

feet?

A. Down at the bottom—we had to go about eight

to ten feet, I think about eight feet; and about

twenty-five feet where I am.

Q. Well, now, please ex]3ress it and answer the

question I asked you a mom^ent ago. How much
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higher is the place where your well is than the bank

of the creek along through there ?

A. I would just have to guess at it.

Q. Well, is it about one hundred feet?

A. No.

Q. About how much?

A. Oh, probably ten feet higher, I guess.

Q. You mean to say your place is only ten feet

higher where the well is than the surface of the

creek ? A.I think that is probably all.

Q. And the depth of your well is how much ?

A. Well, I have been digging about—I have got

more than one well.

Q. You have more than one well?

A. I have more than one well, yes, sir, down on

the bottom.

Q. What is the depth you have been digging,

about? A. Twenty-five feet.

Q. In which well ?

A. The one at the house.

Q. How many wells have you got?

A. Three wells.

Q. You have got three wells ? A. Yes, sir.

Q. It was this one up at the house you say got

pretty dry? [86—30] A. Yes, sir.

Q. Where are the other wells?

A. One down in the bottom and another dry one

at the house.

Q. You have another dry well at the house?

A. Yes, sir.

Q. The one at the bottom has water in it ?
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A. Yes, sir, I just dug it. It has water now; I

don't know whether it will go dry or not.

Q. How deep is that ? A. Fourteen feet.

Q. AYhen did you dig this other dry well up at

the house ?

A. I have had it for two or three years.

Q. When did you dig it ?

A. Three years ago.

Q. Has it been dry ever since?

A. It had a little water in it w^hen I quit digging.

Q. It had a little water in it when you quit dig-

ging? A. Yes, sir.

Q. Is it any higher than the other well at the

house that you have been talking about 1

A. No, sir; I think they are about forty feet

apart.

Q. You dug that well, then, in 1906'—three years

ago?

A. 1906 or 1907, I couldn't say exactly, some-

where along there.

Q. Since then there has been one big flood of the

year—but one big flood, hasn 't there ?

A. Since when?

Q. Since you dug that well up there by your

house ?

A. Yes, sir, I believe we had a flood the next

spring.

Q. And irrespective of that big flood the well at

the house went dry ?

A. Well, the dry well always was dry. [87—31]

Q. You said it had water in it when you quit
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digging and irrespective of the big flood that well

went dry. A. Yes, sir.

Q. And if it is the water that seeps in from the

ground and fills up the ground, why didn't it fill in

this well? A. I couldn't answer that.

Q. But 3^ou people say you believed your wells

went dry because they didn't get the seepage water^

—

that was the reason the water was getting scarce ?

A. Yes, sir, I believe it was.

Q. Who told you to make that explanation ?

A. Nobodj^

Q. Why didn't the same explanation explain why
your dry well went dry ?

A. I suppose not pumping the water out of the

well until it didn't fill any more.

Q. Because you never used any water out of the

well was why it went dry. That is your opinion

upon that subject? A. Yes, sir.

Q. Now, you told us a while ago that the reason-

able rental value of that land that was overflowed

was about a ton and a half of grass per acre per year.

A. From a ton to a ton and a half.

Q. You still wish to make that statement—that

is your judgment on the rental value?

A. Yes, sir.

Q. And you also told us at the same time, or a

little while later, that you had eighty acres of land

leased and that it produced from a hundred to 120

tones per year ? A. Yes, sir.

Q. Then the rental value of the property is all of

the hay it [88—32] produced, isn't it? In other
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words, you would have to pay more hay for the rental

value than the land would produce ? You said eighty

acres produced from 100 to 120 tons per year, and

you said the rental value for that same 80 acres

would be from a ton to a ton and a half per acre

—

the rental value would be everything you could get

out of it. You never rented this land at any such

figure, did you?

A. I never paid that much. When I w^ent into

that place I expected to make a dollar a ton.

Q. But you testified that the rental value of the

land was from a ton to a ton and a half an acre, so

that you would simply be giving them your labor.

That is the substance of it.

A. No, sir, it is not.

Q. Yoil didn't think the Eastern Oregon Land

Company acted as—what did you pay them for it?

Get down out of the clouds. A. $375.00.

Q. For a section of land?

A. Xo, sir, not for a section of land.

Q. How much was it you got ?

A. I don't know just what the lease calls for?

Q. Don't you know that it calls for a section of

land? A. It probably does.

Q. It probably does. Let us have the facts, then.

A. I don't know just where the land is that I

rented.

Q. That is at the rate of some 121/4^ an acre that

you agreed to pay for it ? That was the rental value,

then, instead of $2.00?

A. I don't know whether it calls for eighty acres
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or four thousand.

Q. You just saw a bunch of land and you says:

''I will rent this"?

A. Yes, sir, and I rented the other place and I

rented this [89—33] land with it.

Q. According to your best remembrance you

rented a section of land?

A. No, sir, I never got a section of land.

Q. And you don't know how much you did get ?

A. I know I got eighty acres.

Q. You know you got eighty acres that you in-

tended to cut some grass from ? A. Yes, sir.

Q. And the remainder jou don't know much
about? A. No, sir.

Q. And you say you got

—

A. Probably eighty acres.

Q. Even at that figure that is less than a dollar

an acre ?

A. Well, Mr. Clagett said—

Q. That is less than a dollar an acre ?

A. Yes, sir.

Q. Explain, Mr. Norwood, why you stated that

the reasonable rental value of the land was $2.00 an

acre when here you are renting it at less than one ?

A. That is what I thought it was worth.

Q. How long have you had the land ?

A. I had it two dry years.

Q. Have you ever paid your $75.00 for a year?

A. I paid $81.00.

Q. Did you tell the Eastern Oregon Land Com-

pany that you thought it was worth $2.00 an acre
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when you rented it for one dollar *? A. No, sir.

Q. Never told them what you thought until you

got into this courthouse? [90—34]

A. No, sir.

Q. You are familiar with the irrigation project

that had charge of the Malheur Ditch some few years

ago?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, incompetent and immaterial.

Q. I will withdraw that question. Are you fa-

miliar with the ditch known as the Eldorado Mining

Ditch? A. No, sir.

Q. You know where the ditch lies, don 't you ?

A. No, sir.

Q. You never saw it and never crossed it?

A. Yes, sir, I saw it about fifteen years ago and

crossed it.

Q. Have you seen it since then?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, incompetent and immaterial.

Q. That ditch delivered water, didn 't it

—

Mr. HUNTINGTON.—This objection may go to

all of this testimony?

Mr. HART.—Yes, sir.

Q. That ditch delivered water to Willow Creek

up above your place ?

A. I don't know anything about it.

Q. You don't know whether it did or not?

A. No, sir.

Q. Isn't it true that it emptied water into Willow

Creek above your place until two years ago? [91

—35]
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A. I couldn't tell you.

Q. How far up Willow Creek have you ever been ?

A. Well, I have been to the head—no. I never

was to the head of upper Willow Creek ; I have been

up Willow Creek fifty miles.

Q. But you have never been to the head"?

A. No, sir, I don't know where it is.

Q. Have you been up there during the flood sea-

sons? A. On upper Willow Creek?

Q. Yes, sir.

A. No, sir.

Q. What months are the flood seasons ?

A. Anywhere from January to March, I guess.

Q. The flood season is from January to March?

A. Yes, sir.

Q. Are you familiar with Gum Creek? Do you

know where it is located ? A. Yes, sir.

Q. You have seen it on a rampage? You have

seen it when it was flooded?

A. Yes, sir; I have seen some water going down

there.

Q. In large volumes ? A. No, not so much.

Q. Would that be running do^^Ti at the same time

the water in Willow Creek was running down ?

A. Yes, sir.

Q. Are you familiar with Sheep Corral Creek?

Sheep Corral Gulch?

A. That is off from Gum Creek.

Q. You have seen water running down it at the

same time the water was running down Willow

Creek? A. I couldn't say I have. [92—36]



The Willoio River Land & Irrigation Co. 93

(Testimony of John Norwood.)

Q. Have you seen water running down Turner

Creek? (Or Current Creek.) A. Yes, sir.

Q. It would be running down there at the same

time that Willow Creek had flood water running

down; that is, during the time Current Creek and

all the rest of the creeks had water running down
them? A. Yes, sir.

. Q. All of these creeks I have mentioned flow into

Willow Creek away on this side of Emory Cole's

property? A. Yes, sir.

Q. Did you testify that you knew where the dam
is being constructed? A. Up in the canyon?

Q. Yes, sir. A. No, sir.

Q. You know where the mining operations have

been carried on for years beyond Emory Cole's?

A. No, sir.

Q. You never saw the mining operations carried

on there ?

A. I have been down the canyon once about ten

years ago and never noticed.

Q. You don't recall that? A. No, sir.

Q. There are creeks on the other side of Willow

Creek that flow into Willow Creek, don't they—Bea-

ver Creek?

A. That flows in right at the head of Cole's. I

don't know just where.

Q. It comes in on this side of the canyon, Beaver

Creek, doesn't it?

A. No, sir, it comes in on the east side.

Q. I mean toward Vale?
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A. Yes, sir, at the mouth of the canyon. [93—
37]

Q. Well, there is Fipps Creek also ?

A. Yes, sir.

Q. Have you ever seen the water in Fipps Creek ?

A. No, sir.

Q. How about Road Canyon?

A. I don't know as I was ever up there at the

time the water was running do^^Ti it.

Q. You know that it shed the snow from the

mountain side and it sheds water in each of those

creeks and runs down? A. Yes, sir.

Q. Isn't the flood water you are speaking about

princijoally coming down from these creeks?

A. A part of it.

Q. Isn't the great portion of that flood water

from these creeks? Isn't that where Willow Creek

gets its big supply from all those branches coming

down the canyon?

A. They might. The water in the creeks run off

in one night, the biggest part of it. There would

be a little water run into them and the biggest part

of it would go off in twenty-four hours.

Q. Have you ever seen that yourself?

A. I have been right there myself and saw it.

Q. Do you say that as a statement of fact pertain-

ing to Gum Creek—that the water would go off in

a day? A. That runs a little all the time.

Q. And it runs dovm into Willow Creek?

A. Yes, sir.

Q. Then, Willow Creek doesn't get entirely dry?
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A. It might close up at times.

Q. What becomes of the water in Gimi Creek?

A. Old man Lockett uses the greatest part of it.

[94—38]

Q. Then, it doesn't run down to your place all the

time? A. No, sir.

Eedirect Examination by Mr. HUNTINGTON.
Q. You were asked on your cross-examination

about this dry well. How deep is that? Is it as

deep as the other?

A. No, sir, I think about three or four feet; I

think probably two feet.

Q. Three or four feet less than the well you use

ordinarily? A. Yes, sir.

Q. With regard to the land which you lease from

the complainant company: In making that lease did

you take into consideration at all the land lying out-

side the bottom?

A. No, sir, there is a fence around that bottom. I

don't know what he did put in the lease.

Q. Is there any part of it fenced except that part

that is in the bottom; that is, this flood land?

A. No, sir.

Q. And regardless of what the lease described you

were paying for the use of that bottom land, as I

understand it?

Mr. HART.—Objected to as incompetent, imma-

terial and not the best evidence. The lease shows for

itself what he leased, and ask that it be stricken out.

[95—39]

A. Yes, sir.
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Q. You say you paid $75.00 to the company'?

A. I paid $81.00 to the company; yes, sir. $75.00

and $6.00 interest.

Q. Didn't you lease also a small portion of Section

13, for which you paid $60.00?

Mr. HART.—Objected to as incompetent and im-

material.

A. $60.00 for one piece and $15.00 for the other.

Q. $75.00 for all of it? A. Yes, sir.

Mr. HAET.—Can you bring the two leases and

have them read into the record?

Mr. HUNTINGTON.—Yes, sir.

Mr. HART.—We wish to object to all his state-

ments as not proper and not the best evidence.

Q. In your direct examination you were asked

what would be the rental value of this land, assuming

that you got the flood waters, and you said, as I

understood it, a ton or a ton and a quarter of hay?

A. Yes, sir, a ton or a ton and a half of hay.

Q. Now, you paid, as I understand it, a cash ren-

tal? A. Yes, sir.

Q. In doing that what is the fact as to whether or

not you took all chances of your getting any water

at all?

Mr. HART.—Objected to as leading and argumen-

tative. [96—40]

A. Yes, sir, I think I took all the chances.

Q. Now, I don't know whether I asked you this

question or not before, but I will repeat it if I did:

Assuming that land is overflowed every spring as it

was wont to be flooded prior to 1908 about what
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amount of hay would be produced on it ? I am speak-

ing now of the land which is naturally ovei^owed and

not overflowed by irrigating ditches'?

Mr. HART.—Objected to as incompetent and im-

material, and assuming something which has not

been proven in the case, to wit, that it was naturally

overflowed previous to 1908.

A. About from 100 to 125 ton of hay.

Q. To the 80 acres?

A. Yes, sir, or Avhatever amount of land there is

there.

Q. Now; prior to 1908 had the creek ever gone dry

opposite your place as early as the last of June; that

is, had it ever entirely gone drj^ %

A. No, sir, I don't think it ever did.

Recross-examination by Mr. HART.
Q. You say you don't recall the creek being dry

up to June at any other years previous to three years

ago? A. No, sir. [97—41]

Q. I want to ask you again to see if you haven't

refreshed your memory: Isn't it a fact that up to two

years ago the Eldorado Mining Company delivered

into "Willow Creek continuously large volumes of

water from Burnt Creek or Burnt River?

A. I don't know a thing about it.

Q. You don't? A. No, sir.

Q. If that is true—should it prove to be a fact,

and that two years ago the Eldorado Mining Com-

pany ceased to operate that would that have any

effect on Willow Creek drying up?

Mr. HUNTINGTON.—Objected to as incompetent,
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immaterial and not proper cross-examination.

A. It probably would if they was to turn a big

head of water down there.

Q. Eeferring to that statement you made on re-

direct examination where you said you rented two

pieces of land from the Eastern Oregon Land Com-

pany, a part of the land yon rent from the Eastern

Oregon Land Company is in Section 23, isn't it?

A. Yes, sir.

Q. And another portion is in Section 13?

A. I don't know just the number of the section.

This is 13?

Q. Yes, sir. A. Yes, sir.

Q. How much land is there in thirteen?

A. Oh, probably 15 acres.

Q. You ha\"e 15 acres in Section 13?

A. 15 acres or something like that.

Q. And how much in Section 23 ?

A. Well, I don't know how^ much I had in there

—

sixty or seventy [98—42] acres.

Q. Didn't you rent all of Section 13?

A. No, sir; the lease calls for eighty acres in Sec-

tion 13. There is a little piece in there and the rest

runs out in the sand hills.

Q. Don't you rent all of Section 23 with the ex-

ception of about 80 acres ?

A. I couldn't say as to that.

Q. Well, you know a gentleman by the name of

Wells, your neighbor?

A. Yes, sir, I know^ him. He is not my neighbor.

Q. Well, he used to be?
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A. Not when I was there.

Q. Well, he used to own a piece of land hi Section

23? A. Yes, sir.

Q. And does the property you have leased include

that of Mr. Wells, that he used to own?
A. That is the piece; that is the meadow.

Q. Do you know the description of Wells ' land ?

A. Yes, sir.

Q. aive it.

A. It is the north half of the northeast quarter

and the northeast quarter of the northwest quarter

—

three forties.

Re-redirect Examination of Mr. NORWOOD by Mr.

HUNTINGTON.
Q. Do you mean to say that you lease of the East-

ern Oregon Land Company any part of this land

claimed by Mr. Wells? A. No, sir. [99—43]

Q. The land in Section 23 which you lease of the

Eastern Oregon Land Company is outside of the

Wells tract? A. Yes, sir.

Q. Do I understand that you do lease a part of the

Wells tract?

A. Yes, sir, I have got the Wells place leased from

Will R. King.

Re-recross-examination by Mr. HART.
Q. Then, in addition to this land which you were

speaking of getting from Wells or from King you

also lease other land from this company in Section

23? A. Yes, sir.

Q. And you also have a piece of other property

from the Company in Section 13 ? A. Yes, sir.
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Mr. HART.—I will ask to have struck out all of

that portion of the witness' evidence pertaining to

Section 13 because it embraces property not de-

scribed in the complaint.

Re-re-redirect Examination by Mr. HUNTINGTON.
Q. Mr. Norwood, do you make any use whatever

of the lands included in your leases from the Eastern

Oregon Land Company outside of that overflowed

land that is Avithin the fence? [100—44]

Mr. HART.—Objected to as incompetent and im-

material as to what he makes use of, but what he

leases.

A. No, sir.

Re-re-recross-examination by Mr. HART.
Q. You have some cattle, have you?

A. No, sir.

Q. Never did have any %

A. I had a milk cow once.

Q. Did she go dry like that dry well of yours %

A. Yes, sir.

Witness excused. [101—45]

[Testimony of W. J. Scott, for Complainant.]

W. J. SCOTT, a witness produced on behalf of the

complainant, after being duly sworn, testified as fol-

lows:

(Examined by Mr. HUNTINGTON.)
Q. You are a rancher, are you, on Willow Creek?

A. Yes, sir.

Q. You have lived on Willow Creek how many
years ? A. A little over thirty.
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Q. What, if any, official position do you hold in

the county? A. I am a county commissioner.

Q. How much land do you own and farm in Wil-

low Creek Valley ?

Judge WEBSTER.—Objected to as incompetent

and immaterial.

A. Three hundred and sixty acres I own.

Q. Does Willow Creek run through that land?

A. A part of it, yes, sir.

Q. Is that land in one of the unsegregated tracts'?

A. Why, it all joins together.

Q. Since you have lived on Willow Creek have

you had occasion to observe the condition of the flood

water in the creek during the different years ?

A. Yes, sir.

Q. You may state what the general condition is as

to the flood water in the creek. Take it from the

first of January on until the first of April or May.

What are the conditions ?

A. Generally we have considerable water.

Q. From what source does that water come, if you

know ?

A. Of course, it comes from the adjoining hills

around the [102—46] valley there, and as far as

the Blue Mountains from the northwest course.

Q. From melting snows and rain?

A. Yes, sir.

Q. How long ordinarily does that flood water con-

tinue? Take it in the average season?

A. That varies a good deal. Certain seasons it

will run up into June and run on down the river more
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than we use; and others it don't.

Q. Take it in an average season about how long do

you expect the flood waters are going to continue'?

A. Up into June—the first of June.

Q. How long in that time would the water be over-

flowing the banks of the creek'?

A. It overflows some there pretty much all the

time in some places, and other places it don't run out.

Q. You mean that up to June there are places

which would be inundated all the time *?

A. Yes, sir.

Q. Take the lands which lie on a level with the

banks of the creek. I am not now referring to de-

pressions but lands situated in a general level of the

valley, about how long are they inundated ordinary

seasons? A. You mean flooded?

Q. Yes, sir, flooded.

A. Some of those meadows are flooded after the

first of June; some places along the creek where the

banks are deep they wouldn't be. There is very little

flooded. In fact, the Wells meadow itself lays there

and it overflows the banks pretty much all spring.

Q. What if any crop is produced on these over-

flowed lands? [103—47]

Mr. HART.—Objected to as incompetent and im-

material unless it is made applicable to the lands of

the complainant.

A. They raise good crops when they overflow.

Q. What are the crops raised ?

A. Wild hay generally.

Q. When there is no flood water coming down the

valley in the spring what will these overflowed lands
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produce if not irrigated by artificial means?

A. Not much, if anything, only pasture perhaps.

Q. What effect does the deprivation of the creek

of the flood waters of the creek in the spring have

upon the flow of water down opposite your place;

that is, when there is no flood w^ater in the spring,

how about the flow of water in the channel of the

creek opposite your place?

A. Well, there generally ain't much of any.

Q. What is your explanation of that?

A. You take along by my place there is deep cuts

through there, and if those meadows flood's from

above this cut and fills full of water it seeps out

through that cut for two or three months.

Q. That is, as I understand you, when the valley

is flooded during the early part of the season, that

the water during the later part of the season seeps

back from those flooded lands into the bed of the

creek and seeps back into your place ? Is that your

idea ?

Mr. HART.—Objected to as leading.

A. Yes, sir, it extends the flow of water off from

those meadows. [104—48]

Q. When there is no flood water in the spring in

the valley what, if any, effect does its absence have

upon the water supply generally through the valley ?

I mean now the supply to the wells along the valley ?

Judge WEBSTER.—Objected to as irrelevant.

A. Well, there ain't so much water. We have to

dig them deeper sometimes ; some years like this one.

Q. Was there any flood water during the season
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of 1908—or 1909?

A. 1906 I had all the water there was in the creek

in my ditch, but 1909 in February for a little while,

while the ground was froze it run by—the flood

water.

Q. You mean to say that in 1908 you took during

the flood season all the water out by your ditch ?

A. Yes, sir.

Q. And did that leave the creek dry down below

you during the season ?

A. Practically dry; a little seepage.

Q. When do you begin to irrigate?

A. Just as quick as the water comes. As quick

as the frost goes—about the 10th of February.

Q. And how long do you continue to irrigate ?

A. As long as them fellows let me have water.

Q. Do you mean the people above you ?

A. Yes, sir.

Q. Have you any water right yourself?

Mr. HART.—Objected to as incompetent, immate-

rial and not proper. [105—49]

A. I claim one.

Q. To what extent do you claim a water right ?

Mr. HART.—Objected to as incompetent, imma-

terial and not proper.

Mr. HUNTINGTON.—Your objection may go to

all this testimony.

A. I have been using about eight hundred inches

of water.

Q. In what section and townships^—in what sec-

tions and townships are j^our lands ?
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A. Sections 30, Township 16 S., R. 44 E., W. M.

;

Section 25, Tp. 16 S., R. 43 E., W. M. ; Section 36,

Tp. 16 S, R. 43 E., W. M.

Q. I understood you to say your land lay all in

here ?

A. It does. It joins all in a line.

Q. Then not all of your land lays in Township

16 S., R. 44?

A. No, sir; it crosses the line there.

Q. How much of it is in thirty-six ?

A. Forty acres; the northeast of the northeast.

Q. How much of it is in Section 25?

A. I own the southeast quarter ; 160 acres.

Q. And how much in Section 30?

A. 160 acres.

Q. What part of Section 30 do you own ?

A. It is the west half of the southwest quarter

there, and then I own the southeast quarter of the

southwest quarter, and the southwest of the south-

east, I think.

Q. How many seasons since you haye liyed on

Willow Creek has there been a failure of flood water

in the spring?

A. I don't know that there has been any, but one,

but what [106—50] there has been some flood

water

Q. How about last year and this year ?

A. Well, there was a little flood water but I

catched it, but this year the most of it went through

to the riyer. I really know of one year the flood

water didn't reach me, and that was in 1888 or '89;

I neyer got a bit that year.
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Q. How were the seasons of 1908 and 9 compared

with the seasons immediately prior to that ?

A. They were very dry ; less water than usual.

Q. Well, now, what is the fact as to whether or

not there is usually enough water coming down the

valley in the Spring to overflow the banks of the

creek most of the way?

A. Well, there has been most every year, except-

ing 1899, some of the banks overflowed—1889 I mean.

That year I don't know of any of the banks being

overflowed.

Q. How extensively were they overflowed during

the years 1908 and 1909?

A. There wasn't many places I know of that it

went out.

Q. In ordinary seasons when there is sufficient

flood water to inundate the upper valley is there

sufficient water flowing in the creek during the sum-

mer months through your place and beloAv to furnish

stock water and for domestic purposes along the

creek ?

A. Some seasons there is and some there is not.

Q. How was it during 1908 and 1909?

A. There is places above me that didn't have any

water, but there is a deep cut down below^ me that

had some seepage water.

Q. Even during those years? A. Yes, sir.

Q. But that water, as I understand it, wasn't

a continuous flow [107—51] in the creek but

simply deep holes ?

A. Yes, sir, deep places.
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Q. When there is an overflow of the valley how

is it during the summer months as to the water in

the creek?

A. Generally there is pretty plenty of water down

in below and down in by Mr. Forkner's and down

below there.

Q. Is Mr. Forkner's place down below you?

A. Yes, sir.

Mr. HART.—Objected to as to Mr. Forkner's

place and also his property, as it is not property

that is described in the complaint.

Cross-examination by Mr. HART.

Q. Mr. Scott, how many years did you say you

lived up there ?

A. A little over thirty years.

Q. What year was it you settled in there ?

A. I settled in there in 1876.

Q. You have been living there ever since ? .

A. Yes, sir.

Q. You mentioned another gentleman down below

you, Mr. Forkner. What year did he settle there?

A. He was there when I come.

Q. Mr. Forkner was there when you came?

A. Yes, sir. [108—52]

Q. I believe you also said you was Oounty Com-

missioner? A. Yes, sir.

Q. As such you have last year had occasion to

go over the county in various directions ?

A. I have been around some
;
yes, sir.

Q. And have had to pay particular attention to

the roads and that portion of the county up Will
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River, or Creek, and on to your home in that direc-

tion? A. Yes, sir.

Q. Now, in 1908—09 those two years there was

practically no flood water?

A. There wasn't much; no.

Q. Well, as we use the term *' flood water" there

was none?

A. There was, because what we had of it was all

we got.

Q. You said you got it all in 1908 ?

A. Yes, sir.

Q. And the water in your ditch carried 800 inches

at the most? A. Yes, sir.

Q. Was 3^our ditch large enough to carry all of it ?

A. It wasn't full.

Q. How full was it? A. Two-thirds.

Q. Five or six hundred inches ?

A. No, sir.

Q. Five or six hundred inches don't make a

flood? A. It was just a run-off.

Q. The creek was just a little raised but not

enough to be flood water ?

A. The snow melted, and that was about aU.

Q. But still that would not be sufficient to make
a flood down there in Willow Creek ?

Q. It was what we call flood waters—the snow

melting off.

Q. Well, every year there is more or less snow

running off? [109—53]

A. Yes, sir, and makes flood water.

Q. Whenever the snow melts you mean that is
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flood water? A. Yes, sir, surface water.

Q. That is what you have reference to as to that

being flood water? A. Yes, sir,

Q. But at times you have seen Willow Creek when
it arose every year and extended over quite an area

in width, haven't you? A. Yes, sir.

Q. And that is what is generally known as flood

water, and those in 1908 and 1909 didn't approximate

that in any way?

A. Not as much as usual, no.

Q. You had five or six hundred inches of water in

1908 and '09, and in previous years there have been

thousands and thousands of inches of water flow

down Willow Creek at flood times, hasn't there?

A. Well, yes, sir.

Q. Well, did you observe last winter, during the

months of December, and January, and February,

the muddy condition of the roads and the ground

leading from Vale up to your property and beyond?

A, Yes, sir, in February there was some mud.

Q. There was some mud in February?

A. Yes, sir.

Q. That wasn't caused by flood water and the

rising of Willow Creek?

A. No, sir, it was caused by a little snow melting.

Q. It was caused by snow melting on the ground

and by water falling upon the ground?

A. I have an idea it was, yes, sir.

Q. Well, pardon me, of course you know I wasn't

there and I [110—54] am simply trying to get

that information. In 1908 and '09 when there
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wasn't flood water the ground was saturated with

water so that it was muddy and numerous horses

traveling through there got stuck?

A. Yes, sir.

Q. And you kindly entertained them when they

stopped at your house as a good Samaritan should?

A. Yes, sir.

Q. When the ground is saturated it can hold no

more water?

A. That could hold more water.

Q. When it was mudd}^?

A. It is only wet a foot deep.

Q. Don't you know that several wagons were

stuck in the mud in the public highway, and the mud
was more than a foot deep and you helped to pull

them out?

A. I never helped to pull them out.

Q. You never saw them stuck?

A. I never saw them stuck.

Q. You knew of them being stuck?

A. Yes, sir.

Q. Off of the beaten road the mud was much

deeper than that, wasn't it?

A. It generally gets soft.

Q. That condition generally occurs every year

from the rains and snows?

A. Yes, sir, but I plowed dust up when I went to

plow my field.

Q. Even though that occurred during the rainy

season you plowed dust up when you plowed?

A. Yes, sir, in the spring I plowed down when it
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wasn't wet deep enough to plow good.

Q. And the water went down into the earth?

[111—55]
• A. I think it went up.

Q. You think it evaporated?

A. I don 't think it went down.

Q. AVliv do you think the overflow water goes

down instead of up? Is there any difference be-

tween them?

A. Well, those steep sidehills it generally floods

and flows in the creek and causes this overflow.

Q. Why would the saturation of the ground by

the overflow water go down any more than up?

A. I think it went down all right; it went down

as far as there was enough to go.

Q. As a matter of fact there is considerable rain-

fall and snowfall every winter?

A. There is some winters.

Q. And the earth becomes so saturated with it

that it becomes very muddy and heavy?

A. At times.

Q. And it does that without the intervention of

flood water?

A. AVlien it is that wet we generally have flood

water.

Q. AVell, did they have flood water up where you

spoke of seeing it muddy this year—1909, you just

told us about. There was no flood water there then?

A. Yes, sir.

Q. You had it all in your ditch?

A. Not in 1909.
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Q. In 1908 you had it all in your ditch? It didn't

make the county road and highways muddy ?

A. It didn't make it very muddy, just a little

slopp}^ was all.

Q. You have a suit also pending against this

company at the present time"?

A. Not that I know of. I tried to get one but I

didn't make it. [112—56]

Q. You admitted in your case that the flood water

they held up didn't come anywhere near your place

anyw^ay ? A. No.

Q. Didn't you admit it didn't damage you?

A. I admitted if they did turn it away it wouldn't

get to me. They had a little stuff up there in their

ditch and the neighbors would take it before it got to

me.

Q. You admitted that if they did turn the water

loose it would not get to you? A. That is all.

Q. Have you any wells on your property?

A. Yes, sir.

Q. Did they go dry this year?

A. No, had to dig them deeper.

Q. Did they go dry last year?

A. Yes, sir.

Q. Did they go dry the year before ?

A. No, sir.

Q. Last year there was but little fall, compara-

tively little fall of water or snow either in the valley

or on the mountains as compared with previous

years, isn't that true? A. Yes, sir.

Q. That is also true of this year?
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A. Yes, sir.

Q. Can you say whether the wells Avhich you dug
are fed by underground streams which may have

their source in the mountains'?

A. It is on the level with our water in the creek.

Q. I did not ask that question. Can you say the

water in your Avells doesn 't come from underground

streams that may have their source up in the moun-

tains? A. I couldn't say. [113—57]

Q. And if there was no snow in the mountains, or

rains, the streams naturally wouldn't have been fed

and that would make your water short, wouldn't it?

A. Yes, sir.

Q. About what season in the year does the big

floods usually come?

A. February and March.

Q. The big floods usually come in February and

March. Now, the volume of water coming down
there at that time simply sweeps on past on its way
to the ocean? A. iSome years it does.

Q. And it remains about how long on an average ?

A. Generally about June.

Q. You mean that some portion of it is still left

as long as June?

A. Yes, sir, some goes into this river the first of

June and some years it don't.

Q. In the lowlands, that portion of the ground

where the river banks—where the land is practically

level wdth the river bank the water would be over

that up to June? A. Sometimes it would.

Q. And even that kind of ground sometimes it
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doesn't remain so long. Where the soil is practi-

cally level with the river bank during some years it

does not remain up as long as June ?

A. No, sir.

Q. You are familiar with the Eldorado Mining

ditch? A. Yes, sir.

Q. It has been delivering for years water from

Burnt Creek into Willow Creek, hasn't it?

Mr. HUNTINGTON.—That is subject to our ob-

jection. [114—58]

A. Yes, sir.

Q. Above your property? A. Yes, sir.

Q. And the water so delivered would conse-

quently flow on down towards or past your prop-

erty? A. It would be towards it, I think.

Q. Owing to what other waters are in the creek

as to how far do"wn.it got? A. Yes, sir.

Q. This Eldorado Mining Company ditch has

been delivering water into Willow Creek up until

1908?

A. Well, it has been running. I don't know

whether it has been turned out or not.

Q. You know the portion of the flume of the Min-

ing Company was destroyed in the middle part of

1908 and delivered no water down here since?

A. I don't know that.

Q. You know the amount of water it was in the

habit of delivering to Willow Creek?

A. Well, I don't —
Q. I am simply asking if you know the amount

of water approximately?
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A. About three or four hundred inches I should

think from the looks of the ditch.

Q. I will ask jow if at times it would not be as

high as twelve or 1500 inches?

A. I have seen it that way.

Q. You have not seen it delivering water in the

years 1908 and 1909? A. Xo, sir.

Q. And the shortage of water has occurred dur-

ing the sesons of [115—59] 1908 and '09?

A. Those last two years were dry years.

Eedirect Examination by Mr. HUNTINGTON.
Q. Have you been up there where the Eldorado

ditch is during the last three or four years?

A. No, sir.

Q. So that you don't know anything about the

conditions there? A. No, sir.

Q. How long since is it that you were there at the

Eldorado ditch?

A. I think it has been five or six years since I

have been there.

Q. You stated that last year you had to dig your

well deeper. Was that on account of the shortage

of water in it? A. Yes, sir.

Q. How much deeper did you go?

A. I dug one down about four feet and the other

three.

Q. How is the water in those wells up to this time

this year?

A, They seem to be holding out pretty well.

Q. Better than they did last year?

A. I think so.
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Q. How deep are they now?

A. They are about twenty-one feet.

Q. They are about 21 feet in all? [116—60]

A. Yes, sir.

Q. Do your wells extend down into the gravel-

bed? A. Yes, sir.

Q. How deep?

A. I think two or three feet or something like

that.

Q. Then, prior to last year you hadn't got down

into the gravel?

A. No. One well had been there a good many
years and I never had to dig it down until last year.

Q. What is the fact as to there being occasional

flood water in Willow Creek valley during the sum-

mer months? Do you ever have them?

A. I have seen them have them.

Q. What were they due to?

A. To heavy rains and waterspouts.

Q. Are they of frequent occurrence or rare ?

Mr. HART.—Objected to as incompetent and im-

material. You are claiming rights to waterspouts,

are you?

Mr. HUNTINGTON.—We are claiming every bit

of flood water.

Q. Are they of frequent or rare occurrence ?

A. They have been rare of late years, but in 1884

the creek about the 6th of June, 1884, there was prac-

tically no water at my place, or very little, and there

come a waterspout and it rained for quite a while and

it run all over that country; all over the meadows
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and eTervAvhere else.

Q. That was in 1884? A. Yes, sir. [117—

61]

Recross-examination by Mr. HART.

Q. Was there a rain at that time, in 1884?

A. Yes, sir, a waterspout.

Q. Rain jnst fell every place?

A. Yes, sir, all over the country.

Q. And the ground was plenty wet without any

waterspout?

A. It wasn't at that time, when it come. It come

on the 9th day of June.

Q. The rain made the ground wet without the

assistance of the waterspout?

A. It started in and I had a crop of grain and it

took it all. It kept falling all around.

Q. There was plenty of rain that year?

A. Yes, sir.

Re-redirect Examination by Mr. HUNTINGTON.
Q. You were asked on cross-examination about

the saturation of the ground from the moisture that

fell in the spring of 1909. Now, when the laud is

flooded; that is, when the water overflows it and

stands upon it for some little time, what is the effect

upon the soil as to saturating it, if any?

Mr. HART.—Objected to as not proper re-redirect

examination, [118—62] incompetent and imma-

terial.

Q. Do you mean by that it would be wet to a

depth? A. Yes, sir.

Q. Would there be any plowing up of dust on
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lands thus wet? A. No, sir.

Re-recross-examination by Mr. HART.
Q. Well, if the ground is not wet long enough the

chances are the plow would throw up dust when it

was plowed? A. I think it would, yes, sir.

Q. You mentioned awhile ago, Mr. Scott (and I

should have asked this question before, Mr. Hunt-

ington, if you will pardon me), you mentioned awhile

ago you got Avater when the people above you let you

have water. Do you mean by that the people who
had a prior right to the water above you used it?

A. No, sir, because above me the first people had

it and took it away. They beat all the prior rights,

when they are up the stream on you.

Q. The people up above you took it away from

you just like you took it away in your ditch from the

people below you? A. Yes, sir, just the same.

Q. They didn't have any more consideration for

you than you had for the people below you, did they?

A. Just the same.

Q. You know there are a lot of persons living

above that have [119—63] had water rights and

ranches they have been using water upon?

A. Yes, sir.

Q. And you know that some of the property that

has been watered for years is a part and parcel of

this defendant company?

A. Some of it is.

Q. The same property. And they are using the

same water upon it now?

A. Yes, sir, taken all there is; that is what they
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have always done.

Q. Just the same as you was trying to do to your

lower neighbors? A. Yes, sir.

Re-re-redirect Examination by Mr. HUXTIXGTON.
Q. Do you mean to say the Eastern Oregon Land

Company has ditches above you?

A. Xo. I mean the Brogan people, who bought

that land up there.

Q. Do you know whether they are taking any

more water now than they have been during the

years past, referring now to the defendant company,

the people taking water under them?

Mr. HART.—Objected to as not the best evidence.

A. They stored up flood waters there last spring

and kept running what is called Pole Creek and are

now using it on land. [120—64]

Mr. HART.—Objected to as incompetent, also be-

cause it pertains to Pole Creek and whatever rights

we have there, and relating to matters entirely out-

side of this case.

A. They stored up the Pole Creek water and they

are using that on some of the land they used to use

it on and I think 100 acres or more—I think 120 or

180 acres of new land.

Q. Is Pole Creek a tributary to Willow Creek?

A. Yes, sir, it is the main tributary in this valley.

Q. I think vou referred in vour testimonv to a

company ditch, if I understood you rightly. What
ditch—what company ditch do you refer to as "com-

pany ditch"?

A. I don't recollect referring to any.
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Q. Perhaps I am mistaken about that. Is there

a ditch known as the ''company ditch"?

A. Yes, sir.

Q. What company is thaf?

Mr. HART.—Objected to as not proper redirect

examination and irrelevant.

A. I don't know exactly what they call it. It is

a lot of farmers there who have got a ditch there.

Q. Is that above yours? A. Yes, sir.

Q. How many ditches are there on the creek

above your place that take water out?

Mr. HART.—Objected to as incompetent and ir-

relevant. [121—65]

A. I couldn't tell you. There are a good many of

them.

Q. Can you not give us an estimate of the num-

ber?

A. That question would lead me plumb to the

head of the ditch, some fifty or sixty miles.

Q. Well, from your place up to the Cole place,

then? A. Above my ditch?

Judge WEBSTER.—Objected to as incompetent

and irrelevant.

Q. Yes, sir. A. Eight or nine, I think.

Q. Do you know whether there are any on the

creek below your place that take water out?

A. Yes, sir.

Q. How man}^ are there ?

Mr. HART.—Objected to as immaterial.

A. Five or six.

Q. That is all.
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Re-re-recross examination hj Mr. HART.
Q. This farmers' ditch you speak about has been

located there for thirty years and has been used ever

since? A. Yes, sir.

Q. That is the ''company ditch" you spoke

about? A. Yes, sir. [122—66]

Q. They use that for irrigation and drainage

both, do they not?

A. Well, I don't know. They have always irri-

gated when I seen it, and sometimes they didn't have

any water for that.

Q. When you saw it they were always using it

for irrigation and sometimes they didn't have water

for that? A. Yes, sir.

Q. These other ditches above yours, they have

been in existence for thirty years?

A. 8ome of them have.

Q. You mean above your ditch and below Cole's?

A. I meant including Cole's.

Q. Haven't they been in existence for thirty

years and more?

A. Some of them have and some of them haven't.

Q. They have all been in existence for more than

fifteen years? A. No, sir.

Q. How many of them have been in existence for

a less period of time than fifteen years?

A. Well, there is that new ditch the company has

built up there this summer,

Q. Not including the ditches of the defendant

company?

A. Then, there is another ditch that has been
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built up there through Kelly and Derrick field some

few years ago.

Q. Well, with the exception of the ditch which

the defendant company may have built, and the

ditch you speak of going through Kelly's place, all

the rest have been in existence for at least fifteen

years ?

A. There is another ditch there they took out

that hasn't too.

Q. When did they take that ouf?

A. Less than ten years ago.

Q. When was the Kelly ditch taken out?

A. Less than ten years ago. [123—67]

Q. And with the exception of those two and

whatever ditch the defendant company may have, the

others have all been there for different years'?

A. Yes, sir.

Q. In fact, all the water of Willow Creek has

been appropriated for thirty years'?

A. Well, at timies.

Q. If the companies of the various ditches had

sufficient w^ater to supply them according to the

amount which they have appropriated, why it would

be more water than annually goes down Willow

Creek at flood times or all other times'?

A. No, sir.

Q. Counsel asked you if there were any ditches

constructed by the Eastern Oregon Land Company.

A. They don 't claim any.

Q. They never built any ?

A. Not that I know of.
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Q. Have the,y ever, during the thirty years you

lived there attempted to improve or farm any of

the property they had on Willow Creek ?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant immaterial and not proper cross-ex-

amination.

A. Not that I know of.

Q. You have been living up there and if they had

done any w^ork you w^ould know it ?

A. I think I would.

Q. Don't you know whether they have ever done

any work there to improve any land which they had

up in the valley?

A. I never knew them to.

Q. And they never cultivated any land? [124

—

68]

A. I never knew them fo.

Q. They never attempted to improve any of the

land or use any of the water?

A. No, sir, just the flood water that runs over

their land is all I ever saw.

Q. They just run as nature let them run. That

is what you wish to say? A. Yes, sir.

Re-re-re-redirect Examination by Mr.

HUNTINGTON.
Q. The Eastern Oregon Land Company has

never attempted to interfere with the rights of any

other people along Willow Creek with respect to

the use of the water?

Mr. HART.—Objected to as incompetent.

Q. And they have allowed the rights of water for
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people who wanted to build ditches across their land

to irrigate their lands, haven't they?

Mr. HART.—Objected to as not the best evidence

and irrelevant.

Q. They have been building ditches across their

land ever since I have been there and I never heard

of any objections. [125—69]

Q. Isn't it true, Mr. Scott, that the tenants who

have occupied the lands of the Eastern Oregon Land

Company across the valley have placed improve-

ments upon some of these lands?

Mr. HART.—Objected to as incompetent, and not

the best evidence. They settled a good many of

them on their land and had it fenced when they com-

menced to lease it.

Q. New meadows have been cleared up on some

of the places by the tenants? A. Yes, sir.

Re-re-re-recross-examination by Mr. HART.
Q. In other words these improvements you speak

about have been made by settlers who settled on the

land and afterward the compan}^ took the land away

from them? A. They leased it to them.

Q. After they took it from them?

A. The}^ leased it to them.

Q. Haven't you heard of a good manj^ lawsuits

about that land, different people claiming the land?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.

Mr. HART.—I will withdraw that question.

[126—70]
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At the hour of 5:30 o'clock P. M., July 21st, 1909,

adjourned until 7:00 o'clock P. M., to-night.

At the hour of 7:00 o'clock P. M., July 21st, 1909,

met pursuant to adjournment as above. Present:

Same as before.

[Testimony of Lawrence Faulkner, for

Complainant.]

LAWRENCE FAULKNER, a witness produced

on behalf of the complainant, after being duly sworn,

testified as follows:

(Examined by Mr. HUNTINGTON.)
Q. You reside in Willow Creek Valley?

A. Yes, sir.

Q. How long have you lived there?

A. Wait until I figure now. Since 1871.

Q. Does the stream of Willow Creek flow through

your land? A. It does.

Q. Are you acquainted with the condition of the

stream and the flow of the water in it from year to

year? A. From year to year, yes, sir.

Q. What is the fact as to the flow of water in the

creek during the early part of the year from January

down to the first of April or May in ordinary years ?

A. Well, we have high water there for a couple

of months, what I call high water. It flows over

the valley.

Q. Does that high water flood portions of the

land along the [127—71] valley?

A. Yes, sir.

Q. About how long does that flood water in ordi-
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nary seasons stand over the bottom) land along the

creek ?

A. It might stand twenty days or thirty days,

just according to the flood. Twenty days is about

the average or maybe less.

Q. Those lands which are thus overflowed and

inundated every year are they productive of any

crop? A. They are.

Q. What is it?

A. Generally—well, in fact, hay is the principal

crop.

Q. When the floods don't overflow these lands in

the spring what, if anything, do they produce ?

A. Nothing but sagebrush.

Q. What effect does the overflowing of the lands

along the creek have upon the flow of water in the

stream of the creek after the overflowing of the lands

has receded?

A. Well, generally that is seepage.

Q. When there has been no flooding of the lands

in the valle}^ by this spring overflows what is the

condition of the flow of water in the creek, say down
opposite your place? A. I don't understand.

Q. When there has been no flooding of the land

in the spring what is the condition of the water in

the creek opposite your place ?

A. Why, there is none to amount to anything.

Maybe there is some seepage ; maybe 15 or 20 inches.

Q. Take it along in the month of July, say, when
the usual spring floods have overflowed the valley,
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will you still get some flow of w^ater in the creek?

[128—72]

A. Undoubtedly, but not to amount to anything.

Q. When you have no such overflowing in the

spring do you get any as late as July ?

A. No.

Q. What is the effect upon the lands in the valley

in respect to the supply of water to wells along the

valley w^hen there has been no flooding of water in

the spring?

Mr. HART.—Same objection as alleged to similar

questions and as outside of the issues in this case,

involving lands not mentioned in the complaint.

A. Well, of course, the water is lower.

Q. Than when they have the spring floods?

A. Well, yes, sir.

Q. Were you living on your ranch during the

season of 1908? A. I was.

Q. And this year also ? A. Yes, sir.

Q. AYhat is the fact as to whether there was any

overflowing of the valley last year or this year?

A. There w^as none at all.

Q. Were there any hay crops on these overflowed

lands last year or this year ? I mean lands that are

not irrigated by artificial irrigation but are irrigated

only by the overflow ?

Mr. HART.—Objected to as incompetent unless

the lands are those mentioned in the complaint.

A. I don't believe there was any crops. [129—
73]

Q. Would that answer apply generally to the
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lands along the creek bottom that are overflowed?

A. I believe it will.

Cross-examination by Mr. HART.
Q. You say there was no overflow at all in the

year 1908 ? A. This last spring ?

Q. A year ago this spring?

A. Nothing at my place.

Q. There was no overflow at your place a year

ago last spring? A. No, sir.

,Q. Well, is your place above or below Mr.

Scott's?

A. It is about two miles south of Scott's.

Q. Two miles this side of Mr. Scott 's ?

A. Yes, sir.

Q. And you saw no overflow^ this spring?

A. Nothing I would call an overflow.

Q. You did see, though, the creek rise a few times

did you through the winter?

A. Just once it raised there for about 24 hours.

I mean it run off in 24 hours.

Q. The overflow run off in 24 hours?

A. Yes, sir.

Q. Well, it didn't raise very high during that

time? A. Oh, no. [130—74]

Q. But in 1907, two years ago, there was quite

a flood, wasn't there?

A. I don't remember; there might have been.

Q. Can't you remember that far?

A. Two years ago ?

Q. Yes, sir, the spring of 1907.

A. Yes, sir, there was a flood then.
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Q. Then, the water covered over some of the prop-

erty in the valley which ordinarily isn't covered 1

A. Well, no, I don't suppose it did.

Q. Did it then?

A. It covered some of it.

Q. Well, every year all up and down through this

valley there is more or less rain and snow, isn't there %

A. Undoubtedly, yes, sir.

Q. Well, there was snow and rainfall last year,

wasn't there, through November and December and

January and February, and March, and April of this

present year? A. None fell in April.

Q. Didn't some rainfall in April?

A. Not out to my place.

Q. Didn't it in May?
A. No, sir. It ain't rained for ninety days this

summer.

Q. Well, did you have any in March then ?

A. I couldn 't swear to that.

Q. You couldn't remember that?

A. Yes, sir, we had some in March.

Q. And in February ? A. Yes, sir.

Q. You had some in January ?

A. I couldn't remember. [131—75]

Q. You had enough rain to make all the hillsides

and roads muddy? A. Yes, sir.

Q. You have had every year, haven't you?

A. Yes, sir.

Q. And it saturates the earth with water and that

is the way it makes the mud?
A. That is the way they do nmke mud.
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Q. And that is the v^aj it makes mud in that

valley? A. Yes, sir; you are right.

Q. AYhen it is saturated it doesn't make any dif-

ference whether it is flood water or rain water ?

A. It has to get water, on it.

Q. And water falls from the sky in the shape of

rain or snow and that is what does it?

A. Sometimes.

Q. Every year you have seen people stalled in the

mud—every year?

A. They had too much of a load on.

Q. You didn't see them stalled when there was

no mud? A. Only when they broke down.

Q. And you have seen them stalled when they

tried to get off the county road through the months

of January and February every year over lands that

were never flooded?

A. I saw them this spring but they were too

heavily loaded.

Q. Were they on the county road or off the

county road?

A. I couldn't tell where it was.

Q. Do you mean to say you couldn't tell where

the tracks of the county road was? You can tell

where people had driven? A. I can. [132

—

76]

Q. Well, those jjlaces, irrespective of where the

wagons were driven, they got stalled ?

A. The frost got out and let them down.

Q. You are sure of that ?

A. I am sure of it.
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Q. The frost means nothing more nor less than

frozen ground with water in it ?

A. You are right.

Q. And then when it thawed, consequently it

made mud and let them down?

A. Yes, sir, indeed.

Q. And that ground would be frozen and there

would be water in it where it could freeze, in places

where it was never flooded ?

A. There woidd have to be overflow to get the

water to freeze.

Q. Couldn't it come from rain?

A. It might sometimes.

Q. Sometimes if it rains long enough it sinks

down? A. Sometimes.

Q. And it freezes, too, doesn't it?

A. Yes, sir, it freezes.

Q. Now, Mr. Faulkner, let us get the fact about

this earth being saturated with water. It comes

from rain and snow that falls on it and that saturates

it every j^ear? When you have plenty of rain it

makes mud? And more water?

A. When anybody has ]3umps and hose it satu-

rates it.

Q. I am not talking about pumps and hose, I am
talking about the rain. It rains and snows every

year. A. It falls every year.

Q. That is true, isn't it?

A. I don't know. [133—77]

Q. You have seen it done every year?

A. I have.
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Q. And where there was plenty of rain it did it ?

A. It does.

Q. And you say it does this present year, 1909

—

that you have seen wagons stalled every year ?

A. They stalled near my place.

Q. You said also that last year, or this last win-

ter, was a dry winter, didn't you? A. I did.

Q. And if there wasn't sufficient water to satu-

rate it this year it was worse than other years ?

A. It had to come to us in other years.

Q. You have seen it worse in other years ?

A. I did.

Q. And in those years you have seen enough rain

fall in those years directly down on the ground to

make it wet—snow and rain enough to saturate it

so you would have to have a boat ? A. Yes, sir.

Q. Those wet years where you used the boat ?

A. That was the overflow that caused the boat.

Q. But you told us also the groimd was wet and

saturated, irrespective of the overflow, by the rain

and snow just now? A. A few minutes ago.

Q. That was true, wasn't it, Mr. Faulkner?

A. That is true.

Q, That is all there is to that. then, if the ground

was saturated with rain and snow it didn't need any

other overflow? A. It was overflowed.

Q. If it was made wet by rain and snow then it

didn't need [134—78] any overflow to make it

wet?

A. That is what makes the overflow—rain and

snow.
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Q. The rain and snow makes the overflow ?

A. Yes, sir. Do you mean all the rain and snow

falls on the road where they stalled—do you mean
all the rain stops on this road?

Q. No, I don't mean all the rain and snow stops

on the road, but I understood you to say the rain

falls all up the valley ?

A. The rains fall generally on the hills and moun-

tains.

Q. Doesn't it fall in the valley?

A. Yes, sir.

Q. And doesn't the snow fall in the valley?

A. Sometimes.

Q. Didn't it do so last year?

A. I don't remember.

Q. Wasn't it so the year before?

A. I can't remember.

Q. I will ask you if last year there wasn't a heavy

snowfall, and it lay on the ground for several weeks,

and the year before all in the valley and on both sides

and in the hills?

A. Well, those on the west side have snow until

May.

Q. Well, the snow that fell in the valley, that

didn't make the overflow? A. No.

Q. But it did wet the ground it was over when it

would melt ? A. It did.

Q. The flood water you mention, you say when

the floods come they stay on the ground how long?

A. Oh, about twenty days, or less.
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Q. And sometimes it don't lay so long? [135

—

79]

A. No, it is generally run off before tliis.

Q. It generally runs off before this time ?

A. Yes, sir.

Q. It does damage to some of the property,

doesn't it? A. No.

Q. Did you ever know of the overflow doing any

damage up in the valley?

A. I don't know that it has ever done any harm.

I never thought it did.

Q. It brings down at times a lot of slime and

stuff from the mountains?

A. I never thought it done any harm to my place.

Q. Have you been talking about your place all

the time ? A.I have.

Q. And that is all you have been talking about ?

A. Yes, sir.

Q. And you don't care about any place else?

A. No, sir.

Q. Don't you know that the overflow water does

damage all along the valley at times ?

A. I w^ould like to know where it does it.

Q. Haven't you knoiv of the flood water bring-

ing down debris and muck from the mines away up

the valley and the creek and depositing it on the

ground? A. Yes, sir.

Q. That does an injury to the property by the

overflow^ ?

A. It helps it in some places. It levels off the

surface of the ground.
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Q. It levels it off? A. Yes, sir.

Q. Then, is there any portion of your property

that is subject annually to overflow? [136—80]

A. There is.

Q. How many acres have you got ?

A. Something over two hundred.

Q. You have something over 200 acres I

A. Yes, sir.

Q. How long have you been living on this place ?

A. Oh, some—oh, about close on forty years

—

1871, and I made my home there since.

Q'. You have been there nearly forty years %

A. Yes, sir. I have been living of there at times.

Q. You said you had 200' acres %

A. Two hundred acres and a fraction.

Q. Can you give a description of that land of

yours? A. Yes, sir, nearly.

Q. What is it?

A. Section 5, Township 17, Range 44 East,

Q. What subdivisions of Section 5 do you have?

A. I disremember now. It is nearly in the form

of an'^L."

Q. But you don't recall the subdivisions?

A. No. I can't recall them now to memory. It

is marked here.

Q. You know, do you not, Mr. Faulkner, that all

of the water of Willow River or Creek has been ap-

propriated for years, too, by upper appropriators,

don't you? A. No, sir.

Q. Well, hasn't it been appropriated?

A. It has.



136 The Eastern Oregon Land Co. vs.

(Testimony of Lawrence Faulkner.)

Q. By persons most of them living above you ?

A. No, I think I am the first man who ever took

up the water rights.

Q. I didn't have reference to the time you took

up your water rights ; I mean the people above you ?

[137—81]

A. They live up the stream just like—they take

it all, that is all they hang it by.

Q. And they have been using it above you for

thirty years ?

A. Yes, sir, more than thirty years.

Q. And they have been irrigating land up the val-

ley that was bordering on or in the vicinity of Wil-

low Creek? A. They have.

Q. And that is the same land the defendant com-

pany OTVTis and they are using water on %

A. I don't know.

Q. You know the Emory Cole property?

A. I do.

Q. He has used the water for more than thirty

years ?

A. Not the way he has used it this year.

Q. He has used the water of Willow Creek on

his property for more than thirty years?

A. He never used it up on his high land before.

Q. It has been a portion of his land that it has

been used on before, hasn't it?

A. Well, I don't know exactly. I couldn't an-

swer that question.

Q. A part of this land borders on Willow Creek ?

A. All of it does, except what is up in the hills.
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'Q. And this land you speak of up in the hills

borders on that lower down, doesn't it?

A. It all borders dow^n to the property for two

miles.

Q. It is all together—one piece ?

A. Yes, sir, as near as I can recollect.

Q. Do you know" where Gum Creek is ?

A. Yes, sir, I do.

Q. And also where Sheep Corral Gulch is and

the creek that [138—82] runs down that ?

A. Yes, sir.

Q. And Turner Gulch? A. Yes, sir.

Q. And Little Willow Creek? A. Yes, sir.

Q. Current Creek ?

A. I don't know where that creek is?

Q. You don't know where Current Creek is up

there? A. Yes, sir, I do.

Q. All of these creeks have their source up in

the mountain sides as you go up the valley, on the

left-hand side as you go up? A. Yes, sir.

Q. And all on this side of Emory Cole's prop-

erty? A. Yes, sir.

Q. And when the snow and rain falls in the

Yinicnity of where this snow lays that all goes into

Willow Creek?

A. It would have to go in there.

Q. And it does go into there ? A. Yes, sir.

Q. Now, if all those creeks that I have mentioned

had any water in them in the last year or tw^o it was

an extra supply?

A. I really don't know. They may have had a
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little extra water.

Q. This last year? A. They might.

Q. Over on the other side of Willow Creek as

you go up the valley there is Fox Creek. You know

where that is ? A. That is away up near Cole's.

[139—83]

Q. It is on this side of Cole's, though, isn't it?

A. Yes, sir.

Q. And you have also the creek in Road Canyon?

A. There is no creek.

Q. Isn't there a gulch there in the canyon, and

doesn 't water run down there ?

A. There is no snow up there.

•Q. You know Baker's Creek, then?

A. I do.

Q. It flows into Willow Creek?

A. Yes, sir, that is still farther up above Cole's.

Q. I know that it is. Do you know where the

dam location of the defendant company is, where

the location of the dam is that the defendant com-

pany is building ?

Mr. HUNTINGTON.—This is all objected to as

not proper cross-examination.

Q. Well, do you know where the defendant com-

pany is putting in the dam in the canyon above

Cole's place?

A. I believe I do. I think I do.

Q. You know the old mining claims up there ?

A. Yes, sir.

Q. Do you remember those mining claims?

Mr. HUNTINGTON.—Objected to as not proper
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cross-examination.

Q. Tliey have been mined for tlie last thirty or

forty years, off and on, haven't they? [140—84]

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.

A. Yes, sir, they were mining there in 1872.

Q. Do you know whetlier they were not mined in

1862? A. No.

Q. You have not that knowledge ; that was before

you came there ? A. That was before I came.

Q. And it is where those old mines were—how

long have you known Emory Cole—or Leonard Cole,

operating that mining ground?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.

A. I don 't know how long they did mine there.

Q. Will you say he has not been mining there

himself for fifteen years?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.

A. I don't know what year he did mine there.

Q. I know, but about your best memory is all ?

A. Well, I couldn't swear what year he mined,

or at all in fact—I don't know whether he worked

there. His partner worked there.

Q. Mr. Insenhofer.

A. I believe he did one winter, but I don't know

what year it was.

Q. But you do know those properties have been

mined for gold [141—85] for the last forty years

—since 1872?
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Mr. HUNTINGTON.—Objected to as not proper

cross-examination.

A. In 1873 they abandoned it.

Q. Who was the man that owned it then and

abandoned it?

A. I couldn't tell. He was a Chicago man

—

Clayton, I believe, was his name.

Q. Didn't they sell it out and then it was mined

by new people?

A. No new people ever worked it. Nobody ever

worked it after they left.

Q. How long did Mr. Cole and Mr. Insenhofer

work it? A. A year or two.

Q. Don't you know that Mr. Cole and Mr. Insen-

hofer worked it for the last fifteen years and have

the records in the courthouse here?

A. I never saw them.

Q. If they were working it and had the records

here you don't know of it then?

A. No.

Q. This Baker Creek flows into Willow Creek

this side of that mining property, doesn't it?

A. Why, of course, yes, sir.

Q. Of course it does. Then a dam constructed

from the mining property wouldn't interfere with

the flowage of the water through Baker Creek?

A. No, it would have to raise it very high.

Q. They don't do that? A. No, sir.

Q. Can you tell me the area in square miles of the

land, including [142—86] the mountain sides and

hills, and all the rest that is drained by this list of
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creeks that I read off to you?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.

A. I don't know which creeks

—

Q. Gum Creek, Sheep Corral Gulch, Little Wil-

low Creek, Baker Creek, Fox Creek and Road Can-

yon?

A. It takes a mat/^matician; I couldn't tell.

Q. But do you know and are willing to say that

snow and rain falls around and in the vicinity of

where those creeks have their source?

A. That is where the snow falls.

How many wells have you got on your place?

I have got one well.

Has it gone dry this year?

I couldn't tell; I have a pipe there—just a

Q
A
Q
A

pipe

Q
Q
A
Q
A

You get water out of it? A. Yes, sir.

Did it go dry last year?

Well, I kept hammering the pipe of the well.

You got water out of it ?

Yes, sir. It never went dry. It kept getting

lower and I kept hammering on it and I would get

water.

Q. How deep have you got it down?

A. It must be fifteen or twenty feet.

Q. Is that the only source of water supply you

have on your ranch?

A. Oh, I have got springs on it.

Q. You have some springs on your ranch also ?

[143—87] A. Yes, sir.
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Q. How far away- from the creek-bed is the

spring? A. Well, it is in the creek-bed,

Q. The spring is in the creek-bed?

A. Yes, sir.

Q. Is it running now? A. No, not much.

Q. Well, is there any water coming out of it?

A. No, none came out of it the last week it dried

up considerable.

Q. How long has it been since you saw it?

A. This morning.

Q. Was there any water in it this morning? Was
it running? A. No, sir, it was standing there.

Q. Did it dry up last year?

A. No, sir, it was standing there.

Q. It didn't dry up last year? A. No, sir.

Q. HaA-e you any other source of water supply?

A. No, only what comes through Scott's place

and flows in there.

Q. Some comes in from Scott's place onto your

place ?

A. Yes, sir, a little seepage comes in there.

There is a spring there I get a little from there but

it don't run down.

Q. How many springs has Mr. Scott got on his

property ?

A. I don't believe he has got a spring on the

ranch.

Q. I thought you said he had a spring on his

ranch.

A. No,—well, yes, sir, in the creek, but it doesn't
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do Scott any good.

Q. Well, they are on his place? [144—88]

A. They are on his land, yes, sir.

Q. They are probably fed from underground

streams that have their source up in the mountains?

A. I don't believe they come from the mountains.

I think they come from the valley here.

Q. You don't think they come from the moun-

tains ?

A. I think not. The fact of the matter is, Wil-

low Creek any time you get to gravel you get water.

Q. In Willow Creek? A. Yes, sir.

Q. Well, 15 feet. Is that down as far as you

have your pipe? It is not very deep. A. No.

Q. Getting water is very easy in all of these

places? A. It is on my place in ten feet.

Q. On all those places?

A. The farther down you go the better the

water.

Q. It is colder and nicer? A. Yes, sir.

Q. You never run out if you go down ten feet or

more 9 A. No.

Q. And that is true all through the valley so far

as you know? A. Yes, sir. [145—89]

Eedirect Examination by Mr. HUNTINGTON.
Q. You think, Mr. Faulkner, that these creeks

that the counsel has asked you about, and concern-

ing which he has made you his witness, flow into

Willow Creek anj^ considerable amount of water at

any time in the year?

Mr. HART.—Objected to as incompetent and be-

cause it is an assumption of something counsel did
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not speak of, as I have not made Mm a witness for

the defense.

A. In the spring of tlie year they run a few days

or a few weeks.

Q. How does the water supply coming from those

creeks compare to the water supply that comes down

the main channel of Willow Creek in the canyon'?

A. They don't cut no figure much, those streams.

Q. As compared with the main channel of Wil-

low Creek coming through the canyon they cut no

figure ? A. No.

Q. Those streams he has asked you about head on

the lower hills, do they not ?

A. Yes, sir, they head on the lower hills.

Q. And they drain a comparatively small area?

A. They have nothing but surface water they col-

lect coming down.

Q. And, as I understand you, they run very

rarely ?

A. They run rarely and run through a sand

country and gravel country and it sinks. [146—90]

Q. Counsel has asked you, on cross-examination,

about the saturation of the ground by rain and snow,

Does the rain and snow in the valley ordinarily wet

down the earth to a very great depth"?

A. Oh, no.

Q. That is simply a surface wetting?

A. Yes, sir.

Q. But the water that overflows the ground

stands upon it, does that wet the earth down?

A. It does.



The Willow River Land <& Irrigation Co. 1-1:5

(Testimony of Lawrence Faulkner.)

Q. Is there a difference in the vegetation that

grows upon these lands that are overflowed from the

other lands that are not overflowed?

A. Well, yes, sir.

Q. Wliat grows upon the lands which are not

overflowed? A. Nothing but sagebrush.

Q. And on the lands that are overflowed there is

a growth of grass?

A. There is a growth of grass on the overflowed

lands.

Q. The rain and the snow fall on the lands that

produce sagebrush just the same as on the other

lands, do they not? A. Yes, sir.

Q. And about this mining business, concerning

which counsel has asked you. Isn't it true, Mr.

Faulkner, that Boswell abandoned the claims up

there ?

A. I couldn't swear whether Boswell owns them

or not.

Q. Did Boswell mine there ?

A. He had a mine on Mormon Basin Creek. He
abandoned that.

Q. Now, this man (C) Layton that came out from

Chicago. How long was he there?

A. He worked there a few years. [147—91]

Q. What became of him? Did he leave?

A. He abandoned it.

Q. Was anybody there after Layton abandoned

it until Cole went there, so far as you know?

A. No.

Q. Do you know about how man}^ years there was
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no mining done until Cole got if?

A. I couldn't swear, but about twenty years.

Q. And tlien Cole came in and undertook to make

some showing?

A. He done quite a little work there.

Q. Do YOU know whether he worked every year

or not? A. I couldn't swear to that.

Q. Were you up there about every year?

A. I used to herd cattle and drive cattle around

there almost everj^ year.

Q. Did you see anybod}^ there every year?

A. I didn't go down every year. I might look

down from the mountain.

Q. Could you tell from the water of the ditch up

there on the side of the canyon as to whether or not

Cole was doing any mining down there ?

A. Well, I don't remember now. The ditch runs

on the west side of the canyon, but that was aban-

doned too in my time, or in early times.

Q. By Layton or Boswell?

A. I was roadmaster there for two years and it

was abandoned for several years, and I filled up the

ditch.

Q. Was Boswell there? A. He was.

Q. Did he consent to your filling it up?

A. He did. [148—92]

Q. Now, about these wells. As I understand you,

you sunk your wells last year lower. Was that on

account of a shortage in the water?

A. The water sinks, you know. The creek sunk

and the water followed it.
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Q. And when there was no Avater in the creek

then you had to go lower down to get water, is that

right? A. Yes, sir.

Q. Did YOU have to sink your well also this year?

A. No, it stands there yet.

Q. You are speaking of this spring. Is that

spring flowing any considerable amount of water?

A. No, just standing in a hole. There used to be

an old beaver there. In fact, the whole creek has

been worked by beaver.

Q. Take it in ordinary seasons when the land has

been overflowed and saturated with the standing-

water, what about your well and this spring, is there

water then? A. Oh, yes, sir.

Q. More than this year?

A^ Oh, yes, sir, it runs then.

Q. When the lands have been saturated then the

spring runs? A. Yes, sir.

Q. But now the water simply stands there?

A. Now the water simply stands there.

Recross-examination by Mr. HART.
Q. Didn't water from the spring run last year?

A. Yes, sir. [149—93]

Re-redirect Examination by Mr. HUNTINGTON.
Q. How did the water last year compare with the

year before? A.

Mr. HART.—Objected to as not proper redirect

examination and incompetent.

A. You could tell it was running, and that was all

you could tell this j^ear.

Q. How about the j'ear before?
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A. Oh, it run along until May.

Ee-reeross-examination by Mr. HAET.

Q. You say the spring run two years ago until

May? A. Yes, sir.

Q. And then it got down low just like it is nowf

A. Yes, sir.

Q. And the year before that it ran longer also'?

A. Yes, sir.

Q. And then it ran lower just like it is now I

A. Yes, sir.

Q. Do you know the Eldorado Mining Company

ditch I A. I do.

Q. It has not been delivering any water into

Willow Creek for [150—94] the last two years'?

Mr. HUNTINGTON.—Objected to as not proper

recross-examination, incompetent, irrelevant and im-

material.

Q. I will withdraw that question.

Witness excused.

[Testimony of John E. Johnson, for Complainant.]

JOHN E. JOHNSON, a witness produced on be-

half of the complainant, after being duly sworn, tes-

tified as follows

:

(Examined by Mr. HUNTINGTON.)
Q. What is your business, Mr. Johnson?

A. I am a surveyor.

Q. How long have you followed that business?

A. Well, practically twenty-two or three years.

Q. What experience have you had in the matter

of surveying running lines, surveying lands, making

measurements and doing the engineering work for
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ditches and reservoirs and that sort of work? [151

—

95]

A. Well, I had a great deal of experience along

those lines the last twenty-odd years.

Q. I will ask you to state whether or not you

made a survey of the lines, of the east line of Section

27 in the canyon of Willow Creek opposite where

the dam of the defendant company is being con-

structed? A. I did.

Q. How did you locate that line?

A. I located that line by running in from the east

and failed to find—on the west I should say. And I

ran in from the south and I ran in from the north,

and I also ran in from the east and satisfied myself

that the corner out there had never been placed

there, or it had been destroyed.

Q. That is the corner—the northwest corner of

Section 27?

A. The southwest corner of Section 27.

Q. The southwest corner of Section 27?

A. Yes, sir.

Q. Did you find—did you locate the quarter cor-

ner on the west side of Section 27?

A. No, I didn't find it.

Q. Did you find the northwest corner of Section

27? A. No, sir.

Q. What corners did you find, and upon which

you based jour survey?

A. I didn't find any corners of twenty-seven. I

did find a corner a mile west from the southwest

corner of Section 27, and I found the corner a mile

west from the northwest corner of Section 27.
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Q. Then running the line a mile west from those

two corners you run the line then along the west side

between [152—96] Sections 27 and 28?

A. Yes, sir.

Q. Where is that line located relative to the dam

site of the defendant company" ?

A. The line running north and south would cut

just the southwest comer of the dam at the bottom

foundation of the dam.

Q. About how many feet of the dam would be

across on Section 28 ?

A. I didn 't make any measurem'ent, because there

Wasn't any definite stakes placed there by the en-

gineers that would locate to me exactly the founda-

tion of the dam.

Q. Have you done any surveying since then ?

A. Yes, sir.

Q. From the surveying you have done since could

you tell about how much of the dam would be on

Section 28 and how much on Section 27 ?

A. I could approximate it. There would prob-

ably be 25 or 30 feet of the corner of the dam.

Q. Does this map which I have shown you, and

which is marked "Plaintiff's Exhibit 1" for identi-

fication—was that map prepared by you?

A. It was.

Q. From the data obtained by that survey you

have referred to ? A. Yes, sir.

Q. You may state whether or not that map cor-

rectly represents the location of the line and of the

dam site?
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A. Yes, sir, as near as I could establish the

corners from such points as was already established

I could run from.

Q. Do you remember about any physical object

on the northeasterly end of the dam? [153—97]

A. There was a rocky hill. Q. Or butte?

A. Or butte, 3^es, sir.

Q. Is that a permanent object in the canyon?

A. Yes, sir, it is.

Q. Now, when was the survey made!

A. It was made July 27th, 1908.

Q. Was that the first time you had surveyed for

that line? A. Yes, sir.

Q. And about located the dam site ?

A. Yes, sir.

Q. We offer the map in evidence and ask to have

it marked ''Plaintiff's Exhibit 1." Mr. Johnson,

with the consent of the Examiner, please take that

map and make out blue-prints and we will substitute

the blue-print for the original.

Q. Have you made any survey for the purpose

of determining the area of the proposed reservoir

of the defendant company ? A. Yes, sir.

Q. Have you made a map showing the result of

that survey? A. I have.

Q. The lines which are marked upon this map,

d'o thej" represent what the map shows them to

represent ? A. They do.

Q. The contour lines of the reservoir is made on

what elevation of the dam?

A. It is made at 101 feet above the bottom of the
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head of the conduit of the reservoir site.

Q. Does this map correctly represent the location

of the dam ?

A. Very closely. I wouldn't say—it might miss

it a few [154—98] feet, but it is very close.

Q. From tliat survey what is the total surface

area of the reservoir that would result?

A. I would say I made a very close calculation of

the surface area up to where the canyon became quite

narrow ; from there on I only approximated it.

Q. Is that point where you made the accurate

calculation indicated by a dotted line with two

arrows 1

A. Yes, sir, pointing east and west.

Q. Well, of that portion which you made, as to

which you made a careful calculation, what was the

surface area "? A. 136 acres.

Q. And what do you estimate the area from the

narrow point in the canyon which you have desig-

nated by the dotted lines amount to ?

A. 30 acres.
'

' .: ij3
Q. From that measurement can you—that sur-

vey, can you determine approximately the capacity

of the reserv^oir? A. Approximately, yes, sir.

Q. What do you sa}^ would be the capacity in

acre feet of the storage ?

A. The total approximate acre feet would be

7,100.

Q. When you say that is approximate, can you

state w^hether or not that is the maximum, or the

probable average or minimum?
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A. I would saj^ that is the maximum.

Q. We offer this map in evidence and make the

same request that blue-prints be substituted so that

we can all have copies and ask to have it marked

*' Plaintiff's Exhibit 2" and ask the witness to pre-

pare the blue-prints.

Q. Did you ever make any examination of the

channel of Willow Creek after it leaves the canyon

through the lands belonging [155—99] to the

Eastern Oregon Land Company?

A. Yes, sir.

Q. From that examination did you make a sur-

vey of the amount of the lands which are subject

to overflow? A. Yes, sir.

Q. How did you determine what lands are sub-

ject to overflow?

A. By the grasses that grew on them, and show-

ing the rubbish deposit and the channels cut, erosions

of the ground surface.

Q. Would the ordinary growth of sagebrush

which grows on the uplands be found on any of these

lands you describe as overflowed lands?

Mr. HART.—Objected to as incompetent, and it

assiunes.

A. No, there may be scattering brush here and

there, but, as a rule, no brush lands overflow for any

length of time or they do not grow sagebrush. AYater

tends to kill sagebrush where it stands on the ground

very long.

Q. I refer to Section 31, Township 15 South,

Range 43 East, W. M. Can you state either from
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raemorandmn that you made yourself at the time the

measurements were made or from memory the nature

of the channel of the creek?

A. I found this : This, the channel on the north

line of Section 31, thait is where the north line

crosses the channel rather is very deep and wide.

And where it crosses the channel on the east line of

Section 31 it is, while quite large, but not as large

as it was on the other line.

Q. Did you make measurements there ?

A. I made measurements on the north line.

[156—100]

Q. State them, please.

A. I don't believe I did, but I recollect crossing

there. The channel on the north line is 200 feet

wide. The main channel was 12 feet deep, but there

was a water channel that was still deeper where there

was some water that was about 18 feet below the sur-

face.

Q. That is 12 feet wide at the top, do you mean?

A. 12 feet deep.

Q. How wide was it at the top?

A. 200 feet.

Q. That is the top measurement?

A. That is the top measurement.

Q. Did you make a bottom measurement ?

A. No, I did not. The banks, though, are very

nearly perpendicular. There is an old bottom of this

channel, dry now, but there is another lower channel

where there is water at present. There are two chan-

nels there.
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Q. I call your attention to Section 5, To^mship

1'6 South, Range 43 East. Is there any overflow

land on that section, and, if so, about how many

acres'?

A. Yes, sir, there is some overflow land there.

I have no memorandum here excepting some I placed

on maps I marked in.

Q. I hand you a map here. Is that the memo-

randum you made? A. It is.

Q. Refreshing your memory from that plat, how

many acres were there? A. 88.61 acres.

Q. I will call your attention to Section 23, Town-

ship 16 South, Range 43 East. How much land is

naturally overflowed on that section ? [157—101]

A. 45.60 acres.

Q. On Section 25, Township 16 South, Range 43

East, how many acres were there?

A. 41 acres.

Q. Was there any overflowed land on Section

13, Township 16 South, Range 43 East? I would

say to the counsel that this section is not crossed

by the main channel of Willow Creek but is affected

only by the high water of Willow Creek.

Judge AA^BSTER.—Objected to as irrelevant

and incompetent and not in the complaint—not with-

in the issues.

A. 36 acres.

Q. I call your attention to Section 15, Township

17 South, Range 44 East. How many acres of over-

flowed land were there on that?

A. 80.74 acres.
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Q. Do you remember did you make any survey

on Section 9, TownsMp 16 South, Eange 43 East,

or did you make any estiniate as to the overflowed

land on that?

A. I don't find any notes on that.

Q. I call 5^our attention, to refresh your memory,

to a tract of land near the Kelly corral which you

and Mr. Clagett estimated the overflowed land but

did not make an accurate measurement of. Do you

remiember of making an estimate of such a tract?

A. Yes, sir ; I recall now that we walked out over

it and went down the west line if I recollect right.

[158—102]

Judge WEBSTEE.—Objected to as irrelevant.

You are referring now to Section 9, aren't you?

Q. I refer to a tract of land on Section 9 near

the northwest corner of the northwest quarter of Sec-

tion 9 near what is know as the Kelly corral. Could

you state now from memory what estimate the acre-

age of that overflowed piece was?

A. I recall now about looking at that piece of

land but I do not recollect the channel of Willow

Creek crossing it, but it showed indications of being

overflowed, but to my memory now in the neighbor-

hood of 15 or 20 acres.

Mr. HART.—Move to strike out as not within the

issues.

Q. From your survey and observation of these

several tracts of land I would ask you to state

whether or not the amount of overflowed lands could

be increased by the dannning of the creek on these
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same lands themselves ?

A. On most of the; yes, sir.

Q. Did you make any measurements as to deter-

mining how much? A. No, sir, I did not.

Q. What is the general topography of the valley

of Willow Creek, particularly that portion of which

lies adjacent and near to the creek, in fact say from

a quarter of a mile to a mile and a half or two miles

on each side of the creek ?

A. Well, it varies. Some places especially where

Willow Creek channel is deep and large, when the

channel gradually slopes away from the creek, while

the most of the lands there lies very flat and level

for an average of half a [159—103] mile on each

side of the creek, but, of course, the creek comes

nearer to the foothills on one side and sometimes on

the other.

Q. Is that true of the lands of the Eastern Oregon

Land Company which you surveyed ?

A. Yes, sir.

Mr. HART.—Objected to imless the land is speci-

fically pointed out.

A. I would say that the lands practically all lie

level each side of the creek for a considerable dis-

tance with the exception of Section 31, Township 15

South, Range 43 East, where the lands, especially

on the northeast, slopes away from' the creek quite

rapidly.

At the hour of 8:45 o'clock P. M., July 21st, 1909,

adjom^ned until 9:00 o'clock A. M., July 22d, 1909.

At the hour of 9:00 o'clock A. M., July 22d, 1909,
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met pursuant to adjournment as above. Present:

Same as before. [160—104]

J. E. JOHNSON, Eecalled.

Direct Examination by Mr. HUNTINGTON.
Q. In your survey of these several overflowed

tracts, concerning which you testified yesterday, did

you include in your measurements all of the land

that was apparently overflowed or only such land as

was overflowed to such an extent as to destroy the

sagebrush growth?

A. I only—only those that apparently had water

standing on them a long while and had killed the

sagebrush growth and caused a groT\i;h of wild grass.

Q. Were there any evidences of the water having

overflowed other portions upon which the sagebrush

was not entirely killed ?

A. Yes, sir, there was lands adjacent to the ones

I testified as to submerged lands that there was in-

dications they overflowed at times at periods but no

definite lines to them ; there was nothing to them to

make exact measurements of them.

Q. Have you been engaged in farming at all dur-

ing the time you have lived in this county ?

A. Yes, sir, I had a ranch 25 years here.

Q. Have you had any experience with respect to

lands which are flooded to some extent but not suffi-

cient to destroy the sagebrush ?

A. Not on my own land I have not. Willow

Creek flows in a deep channel, but, of course, as I

observed places where I have been at work.

Q. From your observation what do yon say as to
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lands which are overflowed, but upon which not suffi-

cient water has stood to kill the sagebrush and with-

out irrigation, and with [161—105] these short

periods of overflow producing crops'?

A. Yes, sir, those lands produce certain kinds of

crops such as rye grass hay for instance. Certain

grasses make very good crops with a short season of

ovei^ow. They would produce grain crops if the

overflow did not prevent farmers from getting onto

the ground at the time the grain should go in.

Q. I didn't ask you yesterday about the measure-

ment of the channel of the creek through those

tracts, except the tract in Section 31. Have you

memorandum made at the time concerning the width

and depth of the channel through the other tracts

of land belonging to the Eastern Oregon Land Com-

pan}^ which you examined?

A. Nearly all of them, I believe, mth maybe one

or two exceptions.

Q. I refer to Section 5, Township 16 South, Range

43 East. What is the width and depth of the chan-

nel of the creek through that tract 'F

A. On the north line of Section 5 crossing the

channel is about 80 feet wide on top, 16 feet on the

bottom and 12 feet deep; and, on the east side of

Section 5 across Willow Creek the channel is 15 feet

wide. That is the average width of it and about four

feet deexD.

Q. How was it on Section 23, Township 16 South,

Range 43 East^ I refer to that part of the tract

which belongs to the company and about which there
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is no controversy?

A. On the north side of Section 23 across one

channel 30 feet wide on top, about five feet wide on

the bottom and five feet deep; crossed another small

branch farther on but I did not take its measure-

ments.

Q. Is that the north side of the section—is that

on the [162—106] north side of the land owned

by the company and about which there is no claim?

A. Yes, sir, and conmiencing at the corner run-

ning west—running south and counted the creek at

three chaines.

Q. Then the north measurement that you have

just referred to was the measurement on the north

side of the southeast quarter of the northeast quar-

ter, was it ? I call your attention to your plat.

A. I didn't read the notice before. I only took

part of it. That is how I made an error in giving

that description. I will read my notes as I have

them here, and probably you will get them more cor-

rectly. "Commencing at a point 20 chains south

from the northeast corner of Section 23, Township

IG South, Eange 43 East, and then run west three

chains Willow Creek running southeast about 30 feet

wide on top, 5 feet wide on the bottom, five feet deep.

At six chains small branch of Willow Creek. Then

commencing at a point 20' chains south of the north-

east corner of Section 23 and ran thence south 15

chains. Willow Creek, about 20 feet wide and four

feet deep. And at 20 chains and 30 links the branch

of Willow Creek I did not take its measurements.
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It is a small channel."

Q. I call your attention to the northwest quarter

of the Section 25, Township 16 South, Range 43 East.

What were the measurements of Willow Creek there

—of the channel?

A. Commencing at the northwest corner of 25,

range and township as giyen, I ran east and at 6

chains and 80 links crossed branch of Willow Creeli

3 feet wide and 3 feet deep. At 18 chains branch

of Willow Creek about 25 feet on top, 3 feet on the

bottom and four and a half feet deep. At 19 chains

and 50 links crossed branch of Willow Creek about

[163—107] fiye feet wide and 31/2 feet deep. At 28

chains Willow Creek about 26 feet wide on top and

8 feet wide on the bottom and 9 feet deep. At the

quarter-section corner I ran south 7 chains, crossed

Willow Creek, same dimensions as last notes. At 25

chains and 50 links branch of Willow Creek about 20

feet on top and 3 feet on the bottom and 10 feet deep.

Q. Did you make any measurements of a channel

of the creek crossing in part Northwest quarter of

Section 5, Township 17 South, Range 44 East?

A. No, I didn't make any measurements what-

eyer. I haye a note here where I crossed the channel

but it was only a small channel.

Q. Where does that channel cross that quarter

section?

A. At 44 chains west from the northeast corner

of Section 5.

Q. You didn't measure the size of it?

A. It was only a small channel. It didn't look
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as though it had water in it for a long while was the

reason I did not measure it. I should judge it was

probably six or eight feet wide and probably two and

a half feet deep.

Q. I will call your attention to Section 9, Town-

ship 17 South, Range 44 East. "V\niat measurements

did you make at the channel of the creek?

A. Commencing at the northeast corner of Sec-

tion 9 I ran south 19 chains and 30 links, branch of

Willow Creek that I did not make any measurement

of. At 29 chains crossed Willow Creek 20 feet wide

and 9 feet deep. Then commencing again at north-

east corner of Section 9 I run west and at five chains

and 75 links I run west crossed branch of Willow

Creek 12 feet wide and 4 feet deep. At 17 chains

Willow Creek again about 20 feet wide and 6 feet

deep. [164—108] At 26 chains and 10 links branch

of Willow Creek about 12 feet wide and 10 feet deep.

Q. What measurements did you make as to the

channels of the creek through Section 15, Township

17 South, Range 44 East?

A. Commencing at northwest corner of Section

15 I ran east. At 28 chains crossed Willow Creek

26 feet wide on top, 20 feet wide on bottom and 6 feet

deep. At 39 chains and 20 links crossed branch of

Willow Creek, averaging 8 feet wide and about 4

feet deep. Commenced at northeast corner of Sec-

tion 15 and ran south and at 49 chains crossed branch

of Willow Creek but did not make any measurements

of it. It was only a small channel. And at 58 chains

and 75 links crossed Willow Creek, average 7 feet
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wide and 3I/2 feet deep.

Q. Did you measure the channel as it passed out

of Section 15, the main channel—or the larger chan-

nel as it passes out of Section 15 near the southeast

corner?

A. No, these measurements that I have given

here is all that I took.

Q. Were these plats which I hand you prepared

by you from the data made on that survey *?

A. They were as to where they cross the section

lines, but where the channels cross the section I did

not follow the channel. I had to put that in at ran-

dom and my recollection.

Q. That is, the course and bends of the creek from

the place where it entered the different tracts to the

point where it left them are put onto this map from

your recollection?

A. Yes, sir. In other words, I did not meander

the (ireek, I only took notes where it crossed the sec-

tion lines.

Mr. HUNTINGITON.—We offer these plats in evi-

dence and ask to have them marked "Plaintiff's Ex-

hibits 3, 4, 5, 6, 7, 8, 9, 10, '

' [165—109] and we will

substitute blue-print copies for them.

Cross-examination by Judge WEBSTER.
Q. Can you tell, Mr. Johnson, how much of the

area of the reservoir, or the part of it that would be

covered by water by the reservoir, how much of that

is in Section 28?

A. No, I didn't make any calculations as to the

area in the various sections.
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Q. Can you tell by your notes?

A. No, I cannot.

Q. Can you figure it out from this plat?

A. It would take some little time to get it exact,

the subdivisions of the tracts.

Q. Well, there is more than half of it, isn't there,

on Section 28?

A. Well, I would have to look at the map myself

and make a mental calculation.

Q. You didn't run the line?

A. No, I didn't run the line south, but I simply

took all of the lines of the contour and platted them,

and, in platting them they closed and proved the

work correct. And the section lines must cross the

contour lines.

Q. Then, jou don't know how much of 27 is in

there?

A. No, sir, I did not figure it.

Q. You would just have to figure it out from the

map? [166—110] A. Yes, sir.

Q. In running those lines between Sections 27

and 28 what instruments did you use—the solar com-

pass ? A. No, a plain transit.

Q. That has a magnetic needle ?

A. That is all that is used in running plain lines.

Q. You say you found a section corner down at

the southeast corner of Section 28?

. A. I would have to refer to that first map there,

the corners are marked there as to what I found.

Q. Well, don 't you remember ?

(Witness examines plat.)
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Q. You found section comer at southwest corner

of Section 28, didn't you? A. Yes, sir.

Q. And at the northwest corner too?

A. No, not at the northwest corner.

Q. You didn't find any up there?

A. No, sir.

Q. How far did you measure east from the south-

west corner of Section 28 in order to find the south-

west comer of Section 27?

A. I ran east from the southwest corner of Sec-

tion 28 a half mile and hunted thoroughly for the

quarter section corner and couldn't find it, and then

ran on to where it should be and couldn't find it.

Q. There was no corner there?

A. There was no corner there. And then I came

back to the southwest corner of Section 28 and ran

north. I found the quarter section corner on the

west line of section 28 and continued on to where the

northwest corner should be [167—111] and

hunted thoroughly and couldn't find the corner. I

ran another mile and found the corner, that is, the

northwest corner of Section 21. I ran east a mile

from the northwest of Section 21 and found a sec-

tion corner. I also ran east another mile and on the

way I found the quarter section corner on the north

of Section 22, and also the southeast corner of Sec-

tion 22, and I ran south from that point two miles

without finding any corners. I then ran west from

where the southeast corner of Section 27 should have

been.

Q. There wasn't any corner there?
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A. No, sir. And I checked very close with the

course and distances that I ran from the southwest

corner of Section 28 on for the southwest corner of

Section 27, We made another thorough hunt for

the corner and failed to find it. And the line run-

ning north and south between Sections 3 and 4 in

Township 15 South, Range 42 East, and between

Sections 33 and 34 in Township 14 South, Range 42

East, between Sections 27 and 28, and between Sec-

tions 21 and 22, and hunted thoroughly for corners

and didn't find any on that distance, but checked

very close again with the point where we were look-

ing for the southwest corner of Section 27. We
spent about a week there running those lines over

from all directions and long distances in order to

satisfy ourselves thoroughly as to where that corner

should be, and also hunted thoroughly over and over

again for it and couldn't find it. And from these

various measurements I established a point that

should be the corner of Section 27.

Q. Do you knoAv whether those are more than

full sections or not?

A. From the lines I did find corners on the sec-

tions are generally full as near as we generally find

them. [168—112]

Q. You very frequently found on these surveys

the sections are not full, or that they are more than

full?

A. They vary. Our chaining, in retracing a line,

are usually a little more carefully surveyed than the

original survey and we are liable to run from half
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a chain to two chains and I found a variation, and it

is a rule to proportion distances where lost corners

are, and I established distances from the known cor-

ners and in checking up distances from known cor-

ners.

Q. And, in order to put these corners where they

are, you had to proportion distances?

A. Yes, sir; there is a little over a chain—I have

not the notes with me, but my recollection is there

is a little over a chain difference. I don't remember

the exact amount and would not be positive.

Q. You mean a little over a chain

—

A. That our measurements over-run.

Q. Your measurements would put the line be-

tween Sections 27 and 28 about a chain farther east

than it is. Is that what you mean"?

A. No. In other words, in running the two

miles through there or in running from where the

corners—in running from where the southeast cor-

ner should be from the way I ran south from the

known corner the measurements were a little short.

Or we ran over, in other words, and I proportioned

it in running this line north and south between the

nearest known corners—I took that into considera-

tion. In Government land surveys the lines running

north and south, in theory, should be true ; the lines

running east and west would vary. In other words,

if you should see the lines east and west they would

zigzag, while the lines running north and south

[169—113] would run straight.

Q. What I mean is: The final result in your
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averaging up variations was to put that line farther

west? A. Well, if you ran from

—

Q. Well, I mean if you had put it down just as

you measured it, without any averaging of variation,

you would have that line farther east than it is,

would you not %

A. If I measured from the southwest corner of

Section 28—
Q. Well, you did measure from there •?

A. Then as we over-run, the corner as we aver-

aged it up would drop back a little bit west. In

other words, my measurements running from the

southwest corner of Section 28, establishing a point

at the mile, and then coming in from the east, we

lap over a trifle, and then the true corners should

come in halfway between on that land. It was only

a trifle but I can't remember the exact amount.

Q. Wasn't there some variations of the needle

in making th^t survey in there?

A. The variations of the needle would not afl'ect

the measurements of the chain, and I had corners

enough to check up on to rectify any variation there

might be in the lineal attraction.

Q. There were some variations then?

A. Yes, sir.

Q. Do you remember what?

A. No, I didn't make a note of that.

Q. Didn't you have some doubt in your mind as to

whether you got the correct comer?

A. No, I did not.

Q. You did not express any?
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A. I spent nearly a week there in satisfying my-

self thoroughly [170—114] as to where it should

be.

Q. You were, of course, employed by the Eastern

Oregon Land Company in making that survey 1

A. Yes, sir.

Q. And were you assisted by the agent of the

company*?

A. Yes, sir, in most of the surveys.

Q. Is that true in making this survey?

A. Xo, sir.

Q. He wasn't with you there?

A. No, sir.

Q. In locating the corner?

A. Yes, sir; but you are pointing to the other

map there.

Q. He was with you in locating the corners?

A. Yes, sir.

Q. But not in making the contour of the reser-

voirs? A. No, sir.

Q. You set down here on map ("Plaintiff's Ex-

hibit 2") just the area of land that would be covered

by water which would be retained by a dam 100 feet

high? A. Yes, sir.

Q. Now, in measuring this area of overflowed

land as you have it here the company's agent was

with you all the time ? A. Yes, sir.

Q. When you made the surveys and measure-

ments the lands were not covered with water at all,

were they? A. No, sir.

Q. It was made in July? A. Yes, sir.
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Q. About this time of the year, wasn't it?

A. The elate is there—July 27th, 1908.

Q. No. June 9th, but these were made this year?

[171—115]

A. Yes, sir.

Q. Just a little while ago?

A. Yes, sir.

Q. And then all you know about it, what land

was overflowed, was what you saw in the appearance

of the ground there ?

A. Yes, sir, and the vegetation growing there.

Q. And you would not know whether that would

be overflowed regularly or a year now and again ?

A. No, I couldn't tell.

Q. You couldn't tell that? •

A. No.

Q. I think you said awhile ago that land over-

flowed would kill sagebrush ?

A. Wliere the water stood in it any length of time

it would kill the sagebrush.

Q. And this land you have marked there as over-

flowed on these various sheets (Plaintiff's Exhibits

3 to 10) they haven't got any sagebrush on them?

A. There may be a sagebrush now and then on

some knoll where the water wouldn't kill it but it is

practically without sagebrush.

Q. Then, it is not all level, all this land you have

marked as overflowed?

A. It would generally be termed level; there is a

variation of about a foot, but generally it would be

termed as level land.
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Q. How deep does water have to get on the land

(take Section 5, for example) Section 5, Township

16 South, Range 43 East, before it wonld cover the

highest part of the overflowed land?

A. I couldn't say as to that. The general fall of

the water [172—116] is with the creek. The

water spreads out at the upper part with the creek

and overflow's the level land.

Q. Then it wouldn't stay on there after the creek

goes down?

A. Excepting in some low place that is low

enough to hold a few inches of water.

Q. Then, the low places where it sto^od wouldn't

raise anything?

A. The grass will grow nu&eT three or four feet

of water; other grass will grow in 6 inches of water

and do very well.

Q. If it stands all the year?

A. Yes, sir. I am pretty well acquainted in

Harney County and there they raise nearly all their

grass and the water stands from six inches to two

feet deep all the time during the spring.

Q. The water doesn't stand on all of it?

A. It does there very nearl}^ continuously, and

although the grass is still living the water still covers

the ground.

Q. Aren't there some springs on Section 5?

A. I couldn't say; I didn't see any.

Q. None at all?

A. No, I didn't see any.

Q. What is the fall of that creek, do you know,
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Mr. Johnson, of Willow Creek?

A. No, I don't. I never had occasion to take the

levels or fall of the creek.

Q. Well, does it fall with a pretty good current,

or is it a sluggish stream'?

A. It is not a very rapid stream by any means.

Q. Well, with a large volume of water in it, with

water that would fill the banks at the places where

you mentioned are, wouldn't that flow with a pretty

strong current, don't you [173—117] think?

A. Yes, sir, where it is confined it would. Where

the valley is so formed that it turns the water and

made a center channel—the water has been confined

and cut a deep channel.

Q. How deep?

A. There is one here 18 feet deep.

Q. And how wide?

A. 200 feet on the top.

Q. Well, now, if the creek in high flood time, that

we hear about in this creek, if the water practically

filled that channel it would run pretty fast, wouldn't

it? A. Yes, sir.

Q. Do you have an idea

—

A. I will explain that a little farther. It would

run fast provided the channel were open and free,

but most of those channels are filled with a wild

growth. It has quite a number of beaver dams in it

and that retards the flow of the water very mate-

rially.

Q. Where is that?

A. That is in Section 31, Township 15, I believe.
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Q. In Section 31, Township 15?

A. Yes, sir.

Q. On the company's land? A. Yes, sir.

Q. You don't know anything from personal

knowledge, as I understand you, about these over-

flows each year—I mean by seeing the overflow?

A. On Willow Creek?

Q. Yes, sir.

A. No, but I think I have seen Willow Creek

when it overflowed those lands, but I never paid par-

ticular attention to the tracts it overflowed. [174

—

118]

Q. It does some seasons have quite a full flow of

water along in February and March, doesn't it?

A. Usually, yes, sir. May I amend an answer

I gave while ago? I believe I was asked whether

the company's agent was continuously with me on

the surveys. I believe there was one or two of those

surveys I ran that Mr. Clagett wasn't with me.

Q. You mean the surveys of the overflowed

lands? A. Yes, sir.

Q. You say "Mr. Clagett." Is he the company's

agent ?

A. Yes, sir, that is the company's agent. I had

other help and Mr. Clagett wasn't along with me on

those one or two surveys.

Q. You endeavor to include in those overflowed

lands all of the land actually had been overflowed at

all?

A. No, only those that had been overflowed, you

might say regularly, and that water stood long
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enough to show positively they were overflowed

lands that I couldn't make a mistake on.

Q. Were these lands overflowed in 1908?

A. I couldn't say as to that. The probabilities

are that they were not because it was a low-water

season.

Q. Well, your opinion is based upon the fact as a

matter of general knowledge that was a low-water

year, wasn't it?

A. Yes, sir, it was a low-water year and not much

w^ater in Willow Creek.

"

Q. Had it been overflowed in 1909?

A. Some of it.

Q. Not all of it?

A. No, not all of it in 1909.

Q. Was there anything growing on it the year

you was there— [175—119] last year?

A. There was grass on most of it.

Q. Nearly all of that you have marked as over-

flowed had grass on it, did it?

A. Yes, sir, practically all of it.

Q. Last year or this year?

A. This year.

Q. Well, I suppose, generally speaking, where

the overflowed land is the channels of the creek are

not so deep and probably not so wide as they are

elsewhere ?

A. No, that is the general rule.

Q. Well, that land on Section 5 is on a bench, isn't

it?

A. Well, there are two sections 5 we mentioned.
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Q. When I am talking about Section 5, I mean

Section 5 in Township 16 South, Range 43 East.

That is under fence that land which is overflowed

there? A. Yes, sir.

Q. And the road runs along there by if?

A. The road runs right at the foot of the hill

—

between the fence and the hill.

Q. Isn't there quite a good-sized spring there

that runs down into that overflowed land?

A. There is a spring, I believe, right in the edge

of the road, but it doesn't flow over there.

Q. It doesn't flow onto this land?

A. Not when we were there.

Q. What kind of grass grows there ?

A. I don't know as I could name them all—

I

found patches of wire-grass.

Q. Isn't that wire-grass a swamp grass?

A. Yes, sir, it is considered swamp grass. [176

—120]

Q. And isn't there a drain ditch that drains that

off and that it is a swamp ?

A. There isn't this year.

Q. I speak of it as being swamp land—not this

year.

A. No, I would not consider it swamp land.

Q. Isn't it land that it is necessary to drain in

ordinary years, don't you think?

A. I would not consider it swamp land, generally

my passing over it there when making that survey,

although there are spots low enough that might have

to be drained.
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Q. Isn't there a drain ditch on the land now*?

A. Yes, sir, there is a ditch there but I don't

know whether it is an irrigation ditch or a drain

ditch.

Q. But the effect of the ditch, whether to carry

the water on it, or to carry the water off the land, the

ditch is on the land?

A. The ditch taps the creek and the banks and I

would rather think it would have a tendency to keep

the water on there.

Q. You think the ditch taps the creek to irrigate

that land?

A. No; I would think the ditch was constructed

to conduct water from Willow Creek to some of the

lands farther down.

Q. You don't know whether the ditch runs back

into the creek or not ?

A. No, I don't; I didn't follow it.

Q. If it is run back into the creek that would

probabh^ modify your ideas as to whether it was an

irrigation ditch or not?

A. I would have to see it too. Sometimes the

ditch is turned back into the creek to use the surface

water and take the water back into the creek so I

would have to see the ditch for myself before I could

answer that. [177—121]

Q. In Section 23, Township 16 South, Range 43

East, do you remember that section? Do you re-

member whether that land is under fence or not?

A. Yes, sir, that was under fence.

Q. What did you say?
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A. That land was under fence.

Q. There was about the same kind of growth on

that as there was in Section 5?

A. Yes, sir, practically the same.

Q. About the same kind of growth on all of it,

isn't it—all of this ovei*flowed land you have been

telling us about? A. Yes, sir.

Q. And a pretty poor growth*?

A. It certainly was this year.

Q. It is all years—that kind of grass is a pretty

poor grass all years'?

A. On one tract there is one grass predominates

and on another there would be another.

Q. But the wire^grassf

A. Yes, sir, but there is a very small percentage

of wire-grass.

Q. There is some foxtail on it?

A. At the time I made the survey it was too early

for the grass to head out.

Q. All you know about this kind of grass is by

what you saw there when you made this survey, isn't

it, on this overflowed land? A. Yes, sir.

Q. And I suppose Mr. Clagett was probably talk-

ing about the kind of growth you and he, that grew

on it?

A. I don't think it was mentioned—I don't re-

call now that it [178—122] was mentioned.

About the only talk there was of the poor growth it

was making.

Q. You don't know whether it was better or

poorer that year than any other year?
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A. Oh, yes, sir. I used to help haul hay on Wil-

low Creek for my own use for several years, in earlier

years.

Q. On these particular tracts'?

A. No, not on these particular tracts, but on lands

growing similar grass.

Q. Well, "earlier years," what do you mean by

that?

A. Well, twenty-two or three 3'ears ago.

Q. I suppose you examined the creek banks at

different places to determine how high the water

usually rose on the banks'? I presume that can be

told*? A. That is the creek banks?

Q. Yes, sir.

A. Well, no, there is no definite line. The waters

during flood-water times rises and lowers so that it

doesn't stay long enough to form any particular

water line and the banks there would indicate that.

I would say this : Along those high banks I did find

a drift up in the sagebrush showing that at some

time or other water had been high enough to deposit

drift in the sagebrush.

Q. You couldn't tell just when that was'?

A. Not at all.

Q. Of course, it might be that the water would

come up about that high every year, unless it should

be a dry season like this year, the water might in

every flood season*?

A. No, that would not be probable at all, only

in a very high season.

Q. You think it wouldn't overflow unless it was
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an exceptionally [179—123] high season?

A. No, not those high banks.

Q. Having now reference to these overflowed

lands as a whole that you have talked about, there

might be in it some places at least where there might

be more land subjected to irrigation by damming the

creek, or did you testify" to that ?

A. Yes, sir, I testified to that. There are places

where water could be spread over the land if the

creek were dammed.

Q. Well, if you dammed the creek wouldn't you

also force the water back on your neighbor above

you?

A. Yes, sir, in some places. It depends on how
it is situated.

Q. That is almost universally true where these

lands are concerned?

A. It depends. Or it would continuously spread

and that Avould reach lands below outside that was

outside of these lands.

Q. There never has been anything of that kind

done here so far as you can make out on the com-

pany's lands?

A. Not that I know of; no.

Q. Well, did you think that was a practical way
of irrigating if the company wanted to do it, to put

dams in the creek on its own land and therebj^ in-

crease the water for its own irrigation?

A. I hardly know how to answer that. As to any

particular tracts, do you mean?

Q. Anywhere?
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A. Yes, sir, if it wanted to raise wild hay or

grass, yes, sir, to pnt the water over the land and

hold it longer.

Q. As a practical plan of raising hay profitably

did it look [180—124] to you like a good thing to

do?

A. I couldn't answer that. For my part I would

want to grow the crop for wild grass.

Q. In other words if a man was going to raise

something you would not raise at all as a farmer

that would be all right?

A. Some lands w^ouldn't grow grass—like my
lands for instance.

Q. Suppose this land

—

A. Some of this land could be broken up and

make good grain lands.

Q. Could it be made good grain land by any sys-

tem of irrigation that could be devised by putting

in dams and raising grain?

A. No, they couldn't make a successful grain

crop by putting in dams and letting it run at ran-

dom. As I say, the only crop that could be raised

profitably in that way would be wild grasses just as

it is growing now on Willow Creek.

Q. But to raise grain or any crop of substantial

value haven't you got to get that water up around

on the foothills ? Isn 't that a fact ?

A. Well, yes, sir, if they are going to take the

water out they have to have ditches.

Q'. Well, if they are going to use the water for irri-

gation they would have to have ditches?
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A. Well, I couldn't answer that only one way.

The water taken out would only be profitable for

wild grasses. It is not profitable for fruit, and it is

only valuable for wild grasses and I don't think no

one would take that land to raise fruit crops.

Q. Could you raise grain on it?

A. Not by that means of irrigation.

Q. If you had the water out of there and around

up higher [181—125] where you could handle it

on this land, and the other land adjacent to it,

couldn't you raise grain there or alfalfa, or some

more profitable crop than wild hay at $1.25 an acre %

A. Some lands are more profitable. You couldn't

confine the water in the channel and keep it off the

lands without it would damage the alfalfa crop or

any other crop but wild grass.

A. Then, this land isn't worth anything for any-

thing else?

A. It depends on what you consider wild grass

worth.

Q. Well, land that would raise a crop worth $1.25

an acre isn 't very profitable ?

A. Well, that is a matter of opinion.

Q. How many inches of water to an acre would

it require, do you think, to irrigate that land—six-

inch pressure inches ?

A. To irrigate the wild grasses growing there?

Q. Yes, sir, first take it for the wild grass.

A. Well, I don't believe you could irrigate grass

land properly with less than two inches to an acre

anyway. It takes more water for wild grass to be
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overflowed than it does for any other crop we have.

Q. Do you know anything about the Eldorado

ditch? A. I don't know personally.

Q. You don't know the Eldorado ditch person-

ally?

A. I don't know it personally; I never was on it.

Q. Don't you know, as a matter of fact, that it

has been delivering water into Willow Creek?

A. I have always heard it rumored so.

Mr. HUNTINGTON.—Objected to as not proper

cross-examination and witness has testified he

doesn't know anything about it. [182—126]

Q. Don't you know, as a matter of fact that ditch

has been delivering water in there for the last years

and years?

A. No, I have just heard it talked about is all.

Q. Wliat kind of land is that up there where the

reservoir site is, generally speaking?

A. Well, there is just a box canyon with rim

rocks. I know it is a pretty hard canyon to have to

cross three or four times a day in hot weather.

Q. Just rocks and a little earth, and it is very

precipitwous isn't it? A. Yes, sir.

Q. It shows that there has been mining going on

up there at some time, does it?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.

A. On parts of it.

Q. What do you think that land is worth an acre?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.
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A. I haven't got an opinion in the matter at all.

Q. It is not worth a thing, is it—just as land is

not worth anything ?

A. Well, there is a little tract in there that might

make a fairly good garden.

Q. How many acres'?

A. Oh, I don't know as to that. A very few

acres—five or six probably. [183—127]

Q. But the man who would have the garden would

have to travel a long ways to take care of it, to get

to it?

A. There is people living there now.

Q. The people living there are living there be-

cause they are working for the company ?

A. I believe so.

Redirect Examination by Mr. HUNTINGTON.
Q. This mining, counsel has asked you about.

Are there any evidences of any mining on the creek

as far down as the dam?

A. Very near to the dam.

Q. How^ far down toward the dam are there any

signs of any mining having been done ?

A. Oh, I would judge to between—^somewheres

between six and 800 feet that I noticed particularly.

Q. That would be on Section 28?

A. Yes, sir.

Q. And all of the evidence of any mining there

up to Section 21 are on Section 28? A. Yes, sir.

Q. Is there any evidence at all of any mining hav-

ing been done on Section 27 ? A. Not any.

Q. Referring to your survey again. As I under-
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stood you in running, or in determining the location

of the west line of [184—128] Section 27, you re-

lied upon the north and south line which you run as

well as upon the east and west lines?

A. Well, I run the section lines both north and

south there for two or three miles in each direction

in order to find corners in place to determine the

corners.

Q. The Government rule for the determination

for the location of an obliterated corner is by run-

ning the north and south line ?

A. It should be located between the two nearest

known corners either east and west or north and

south, but in locating on the north and south line it

should be put in line—the north corner should be

established on a line.

Q. Spe/cf/ing of this grass growing up there which

counsel asked you about : As I understood you, you

said you purchased hay from there or hauled hsiy

from! there in that valley a good many years ago I

A. Yes, sir.

Q. Was that merchantable hay—were you buying

it? A. Yes, sir.

Q. You didn't raise it yourself?

A. No, isir.

Recross-examination by Judge WEBSTER.
Q. I understood you awhile ago, about that min-

ing, you didn't pay any particular attention as to

whether there had been [185—129] up there or

not, did you ? A. Yes, sir, I did.

Q. You did pay particular attention to it?
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A. Yes, sir, I did.

Q. Isn't there a mining ditch there that delivers

water onto Section 27?

A. It does now but it didn't a year ago.

Q. It didn't deliver water on Section 27 a year

ago? A. No, sir.

Q. Wasn't it built clear on down into Section 27?

A. It wasn't completed.

Q. Hadn't it ever been according to your idea

?

A. No. Just a little work done on the rocky

-pinacle showing where a ditch was going to be.

There never had been water through it and not

enough ditch to carry water through it.

Q. Didn't you have the field notes from the Sur-

veyor General's Office when you made the survey for

the west line of Section 27 ? A. No, sir.

Q. You never did have them?

A. They had been sent for but they didn't arrive

in time for this and I saw the notes afterwards.

Q. Have you got the field-notes?

A. I have not.

Q. Have you worked out the field-notes?

A. No, sir,

Q. You don't know then that the field-notes actu-

ally put the dam farther over west than you have it

located ?

A. The field-notes doesn't mention the dam but

the field-notes give the section in full. [186—130]

Q. But as platted by the survey as made that

would result in setting the line farther east?

A. No, there is nothing in the field-notes that
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could change the work I done there. I looked the

notes over afterwards to see whether there was a pos-

sibility of overlooking an}i;hing.

Re-redirect Examination by Mr. HUNTINGTON.
Q. From the field-notes what do you say as to

whether or not your work was correct ?

A. I say it was correct.

Q. From examining the ditch was there evidence

of any spillway from the ditch on Section 27 ?

A. No, sir, not a year ago.

Q. Was there on Section 28 any evidence of a

spillway ?

A. There was a number of places where water

had broken out on the banks, but there was no partic-

ular place where there was an indication of a spill-

way.

Q. About how far over on Section 28 was the last

of those places that indicated water had run rown

from the ditch?

A. I could hardly say but there has been water

running down within five or six hundred feet of the

dam and water had been taken from the ditch. And
there had been a series of places where it looked as

though water had been taken out for mining pur-

poses all the way through Section 28. [187—131]

Q. But none lower down than the lowest mining

in Section 28, as I understand you?

A. Not that I recall.

Q. When you made this survey to locate this

west line of Section 27 was there any water running

in that ditch? A. No, sir.
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Q. What was its appearance as to whether water

had once run in the ditch for a very long time prior

to that?

A. I crossed the ditch in a number of places and

noticed particularly that it looked like an old ditch,

and there was a low bank and water had been work-

ing in.

Q. Any growth in it as to weeds?

A. I don 't recall any particular growth but it was

just working in over the sides.

Q. Judging from its appearance at that time,

what could you say as to whether water had been in

it for a niunber of years before that?

A. I couldn't say. It looked as though—you

couldn 't tell how long it had been running in it.

Re-recross-examination by Judge WEBSTER.
Q. Considering the area that would be covered by

water when the reservoir is full, taking into account

also the elevation, what would you say as to whether

there would be a great deal of evaporation ? [188

—

132]

A. The elevation at that altitude, probably being

a box canyon, would increase the evaporation some,

and there would be an evaporation per square foot

that varies according to the heat, and just how much

I couldn't say, but probably six or eight inches dur-

ing the summer months.

Q. Over the whole surface ? A. Yes, sir.

Q. And of course the seepage would amount to

something also ?
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A. Yes, sir, and that would have to he found by

actual test.

Q. But taking into account the character of the

soil and the extent of the land covered you would

expect quite a considerable seepage there, wouldn't

you?

A. There is nothing really to base any calcula-

tions from. It is all owing to the nature of the bed-

rock. In come places the bedrock dips, and whether

it is porous or cracked and seamy. And, of course,

just simply passing over the ground I couldn't deter-

mine as to the depth or nature of that soil, and as to

the bedrock.

Witness excused. [189—133]

[Testimony of I. W. Hope, for Complainant.]

I. W. HOPE, a witness produced on behalf of the

complainant, after being duly sworn, testified as

follows

:

(Examined by Mr. HUNTINGTON.)
Q. You reside in Vale, Mr. Hope?
A. Yes, sir.

Q. How long have you resided in this vicinity ?

A. Something over 25 years.

Q. Where has your residence been miost of the

time?

A. In Vale or the immediate vicinity of Vale.

Q. I will ask you to state whether or not you are

familiar with the conditions generally prevailing

along Willow Creek as to the water supply and
waters of the creek?
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A. I am along the lower part of the creek from

Scott's place on to the mouth of the creek.

Q. Have you had occasion to learn of the effect

upon the creek from the overflowing of the lands by

the so-called spring freshets? A. Yes, sir.

Q. I wish you would state what is the fact about

the overflowing of the valley, and what effect these

floods have upon lands which are subject to the an-

nual overflow but which are not otherwise irrigated %

Mr. HART.—Objected to unless the question is

confined particularly to lands involved in this suit

and described in the complaint, that it is vague and

indefinite and incompetent. [190—134]

A. Well, the lands^—the overflowed lands produce

a crop when they are overflowed, and when they are

not they don't bring in no crop.

Q. What is the effect as to the valley overflowing

in the ordinary run of years ?

Mr. HART.—Objected to as indefinite in that it

has no application to the lands involved in this suit

and for that reason is incompetent.

A. In the lower part of the valley it overflows

most of the years.

Q. When there is a natural overflow in the val-

ley what is the fact mth respect to the flow of water

in the creek continuing after the flood waters have

receded?

A. Well, the flow of water is greater in the creek

later in the summer.

Q. Do you own any land up along Willow Creek ?

A. Yes, sir.
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Q. How far up the valley'?

Mr. HART.—Objected to as immaterial.

A. Well, I have one piece of land about three

miles north from Vale, and then I have another

piece Willow Creek flows through about a mile and

a half east of Vale, or northeast.

Q. That is in the lower valley?

A. Yes, sir. [191—135]

Cross-examination by Mr. HART.
Q. What business are you engaged in?

A. Well, I kind of vary it, some farming, and

electric light business, and real estate and insurance.

Q. Have some object also as to the future devel-

opment of the country? A. Yes, sir.

Q. Oil and so forth? A. Yes, sir.

Q. Well, during your residence here you have had

occasion, you say, to keep an eye on, you might say,

the topography of the country immediately adjacent

to Vale and the flow of the waters that fall or run

around here ? A. I have.

Q. You, of course, are familiar with the fact that

right outside of the edge of Vale there is a perpet-

ual hot spring bubbling up at all times ?

A. Yes, sir, I know that too.

Q. And you are familiar with the fact there are

other hot springs situated generally in the State of

Oregon ?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant and immaterial.

Q. Are you familiar with the fact of water flow-
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ing in underground channels and bubbling out in

lower places either in springs or seepage from the

mountain sides—coming down and bubbling up ?

A. I know something of the theory in it
;
yes, sir.

[192—136]

Q. You know that is done and illustrated by the

hot springs ?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant and immaterial.

A. I presume so.

Q. That is the principle underlying the artfsian

wells you know of?

A. Well, yes, sir, but there is different varieties

of artisian ; some shoot water and some do not.

Q. It depends upon the height/^ of the source

from which the water arises?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant and immaterial and not proper cross-

examination.

A. Yes, sir.

Q. I understood you to say there was ovei^ow in

the Willow Creek valley, in the lower part of the val-

ley nearly every year ?

A. I said most years, I think.

Q. You think there is most years ?

A. Yes, sir,

Q. You had reference to the overflow from Mr.

Scott's place on down toward the town of Yale ?

A. Yes, sir.

Q. There are overflows in that portion of the val-

ley—the water down in this lower portion of the
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valley such as you are familiar with it gets out of the

banks and creates the overflow more often than at

the upper end of the valley, [193—137] doesn't

it ? A. I don 't know as to that.

Q. Have jou ever travelled through the valley to

its full extent? A. Yes, sir, quite often.

Q. Have you noticed at times the water at the

lower part of the valley would be spread out and at

the upper end there would be no overflow ?

A. No. Eather the reverse, I should say.

Q. Do you mean from your reasoning or from

seeing it ? A. No, from seeing it.

Q. I don't know or understand the exact reason

of your statement that in the lower part of the valley

that it overflowed nearly every year ?

A. I think I testified that I was familiar with the

creek from Scott's on down. While I have been over

the valley above I am not so familiar with it.

Q. Then you testif3^ that you are familiar with

the lower part of the valley from your acquaintance

especially with it? A. Yes, sir.

Q. Have you ever seen the water of Willow Creek

overflow any of the lands of the complainant com-

pany that are mentioned in this case—the Eastern

Oregon Land Company?

A. I don't know what lands are mentioned in this

case. I have seen it overflow lands in odd sections

along Willow Creek valley.

Q. You have seen the water overflow the lands

in odd sections along Willow Creek valley ?

A. Yes, sir.
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Q. Did you ever estimate the amount of land that

was overflowed?

A. No, I never did. [194—138]

Q. At times the volume of water coming down

Willow Creek during these overflowed periods is a

great deal larger in some years than others ?

A. Yes, sir, very much so.

Q. On an average about how wide would the vol-

ume of water be ? Of course, I understand this year

and last year there has been no overflow, but for a

period of years, about how much would be the extent

from these overflow's?

A. Well, that is pretty hard to estimate.
""

•

Q. Just give your best estimate.

A. Some places the ground is high, then it nar-

rows down, and then it would be flat or level. I have

seen it nearly all down a mile and a half wide.

Q. Now, about wdiat would be the average depth

of the water as it stood on this tract you speak of a

male and a half wide—how many feet deep ?

A. I presume not over two feet deep.

Q. You think about two feet deep?

A. Yes, sir.

Q. And it would be moving down the cliannels of

Willow Creek, spread out toward Malheur River and

on to the sea? A. Yes, sir.

Q. When these overflows occur such as you have

indicated the water would move very rapidly,

wouldn't it, when in the currents?

A. Well, that in this lower part of the creek de-

pends on the Malheur River to a great extent. If
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the Malheur Eiver is high at the same time the flow

is not ver}- rapid in Willow Creek. If the break-up

in the Malheur doesn't come at the same time it flows

fairly rapid.

Q. Doesn't the Malheur River ever overflow its

banks and [195—139] back up the creek?

A. Well, I don't know—yes, sir, it sometimes

does at the lower part of Willow €reek.

Q. And the overflow from Malheur River some-

times ovei-flows this land up the valley?

A. The Malheur River sometimes overflows some

of the land near the miouth of the creek.

Q. Between here and Mr. Scott's?

A. I don't think so, as far up as opposite Vale

—

I think about as far as opposite Vale, taking the line

north opposite the town.

Q. What would be the average width—you said

you had seen it at times as wide as a mile ? Would

that be the average width of the stream as you saw

it about the last fifteen years?

A. Just guessing at it.

Q. No, don't guess, just state your best recollec-

tion and your best judgment.

A. It would be a guess just the same, but I should

say from half to three-quarters of a mile would be

the average from Mr. Scott's to the mouth of the

creek.

Q. And the average depth at that time would be

how much?

A. Well, I should not judge it would be over two

feet, the average depth when overflowed. It would
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just be a guess because I never measured it.

Q. Are you familiar with the Eldorado Mining
ditch?

Mr. HUNTINGTON.—Objeoted to as not proper
cross-examination, incompetent, irrelevant and im-
mjaterial.

A. I have been along it several times. [196—

.

140]

Q. Do you know what creek the Eldorado Min-
ing ditch gets its supply of water from?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, incompetent, irrelevant and im-

material.

A. From Burnt River and tributaries.

Q. Do you know what creek it empties its waters

into ?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, incompetent, irrelevant and un-

material.

A. I do ; Willow Creek.

Q. Do you knoAv whether it has been emptying

any water into Willow Creek during the last two

years?
,

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, incompetent, irrelevant and im-

material.

A. Yes, sir, I do ; I think I do anyT\'ay.

Q. Well, has it? A. Yes, sir.

Q. Didn't the flume there burn up or was torn up

since about two years ago?

Mr. HUNTINGTON.—Objected to as not proper
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cross-examination, incompetent, irrelevant and im-

material.

A. I think it would be two years ago tMs fall I

was up on tlie Eldorado ditch and water was running

in the ditch. None from Burnt River but from East

and West Camp Creeks. [197—141]

Q. About how much water did that deliver or

carry ?

A. It was a very small amount; I couldn't say.

Q. As much as two thousand inches ?

A. No, I don't think at that time, as much as 500

inches, at the time I saw it last.

Redirect Examination by Mr. HUNTINGTON.
Q. When was it you were there and saw the

water discharged as you have just stated?

A. I think it was last fall.

Q. The fall of 1908?

A. The fall of 1908, I think it was. I wouldn't

be positive but I think it was 1908.

Q. Could you give us the month?

A. I don't believe I could now unless I was in the

office, but I think it was probably October.

IQ. Was that the occasion when an engineer by

the name of Field went up to look over the creek ?

A. Yes, sir.

Q. It was on that occasion % A. Yes, sir.

Q. You saw a stream flowing in the creek then

which discharged into Willow Creek?

A. Yes, sir.

Q. Was there any measurement made of the

amount of water? [198—142] A. Yes, sir.
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Q. But you don't remember what it was?
A. No. It was measured at two or three dif-

ferent places.

Q. Could you give us the estimate of the width

and. depth to your best reeolleotion?

A. My recollection would be that it was about

four feet wide at the top and probably six or eight

inches deep, but really I don't remember.

Eecross-examination by Mr. HART.
Q. Are you sure it was in 1908 or 1907 when you

were there?

A. I think it was 1908.

Q. Did you follow the ditch along to see whether

or not it delivered water into Willow Creek—did you

follow all along to Willow Creek?

A. No, I didn't follow the ditch all along to Wil-

low Creek but we was down onto the tributary, onto

where it flowed into Willow Creek, known as the

" Cla}i;on-Cole Mine" and followed the ditch along

to where it crosses the smnmit.

Q. But you didn't follow it to Willow Creek?

A. No, sir. [199—143]

Re-redirect Examination by Mr. HUNTINGTON.
Q. Did you follow it along far enough to deter-

mine whether the water flowing in the ditch would

empty into Willow Creek?

A. We didn't follow down to the point where it

did empty in, but we followed it down to the sunnnit,

and then the ditch runs back onto the Burnt River

side of the mountain, and then we crossed the water

of the ditch down near Malheur

—
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Q. Is tliait on the Willow Creek watershed on

this side of the divide where you last saw the water?

A. Yes, sir.

Q. Could that water flow into any other channel

other than Willow Creek from where you saw it ?

A. No, sir.

Q. You say this Eldorado ditch crossed several

tributaries, as I understand it, of Btirnt River. . Do
these tributaries furnish a considerable amount of

water to the ditch f

A. Yes, sir. 'There was quite a nice stream run-

ning into the ditch coming from those tributaries.

Q. So that if the ditch was broken above those

tributaries, and between there and the point where

it takes water out of Burnt River, still there Avould

be water in the ditch from those tributaries?

A. Yes, sir.

Witness excused. [200—144]

At the hour of 11 :50 o'clock A. M., July 22d, 1909,

adjourned until 1 :30 P. M. to-day.

At the hour of 1:30 o'clock P. M. July 22d, 1909,

met pursuant to adjournment as above. Present:

Same as before.

[Testimony of W. P. Harris, for Complainant.]

W. P. HARRIS, a witness produced on behalf of

the complainant, after being duly sworn, testified as

follows

:

(Examined by Mr. HUNTINGTON.)
Q. Mr. Harris, you reside in Willow Creek val-

ley, do you? A. Yes, sir.

Q. In what part of the valley do you reside?
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A. About seven miles above here.

Q. Above Yale? A. Yes sir.

Q. Is that above or below the Scott place?

A. It is about 14 miles from the Scott—about

seven miles above Yale.

Q. About seven miles below the Scott place?

A. Yes, sir.

Q. How long have you lived in the valley?

A. About—^^vell, I have lived up on this place

about eight years.

Q. AYhere did ,you live before that—in this

county or elsewhere?

A. Yes, sir, I have lived in this county since the

fall of [201—145] 1883 except one year I was in

California.

Q. Does the stream of Willow Creek flow through

the land you own? A. No, sir.

Q. Does it flow" through any land you are farm-

ing? A. Yes, sir.

Q. During the time you have lived in the valley

have you observed the conditions wdth respect to the

w^ater flowing in the valley?

A. Yes, sir, pretty well.

Q. What is the fact as to there being flood waters

in ordinary years during the spring?

A. Well, as a general thing there has been flood

waters nearly every year since I have been here, ex-

cept last year and this year.

Q. Are those floods sufficient so that the water

overflows the banks of the channel of the creek ?

A. Yes, sir. As a general thing, yes, sir.
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Q. Do you farm any land that is overflowed in

this way and is not irrigated in any other way?

A. Yes, sir.

Q. What do you raise upon it ?

A. Wild hay.

Q. Was there any overflow, or was there suffi-

cient overflow during the season of 1908, or the

season of 1909 to inundate your lands ?

A. No, sir.

Q. When your lands are inundated in the

spring

—

Mr. HART.—May I ask a question, Mr. Hunting-

ton? Is the land at issue a part of your land?

[202—146]

Mr. HUNTINGTON.—No, sir, it is not a part of

our land.

Mr. HART.—Objected to for the reason it has no

reference to the lands embraced in the issues, and is

incompetent.

Q. AYhat is the fact as to the crop 3^ou get from

them ?

A. Well, generally a pretty good crop of hay.

Q. What kind of hay is it ?

A. Well, it would be rye grass and blue joint and

redtop and such as that.

Q. When the lands are not inundated by the

spring overflow what is the fact about your crop?

A. Well, we had none at all—I have not had any

for the last two years.

Q. Are j^ou acquainted generally with the condi-

tion up and down the creek of the lands?
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A. Yes, sir, in a certain wa}^ Of course, I have

generally—I have not been ranching any until the

last, oh, about five or six years. Before that I was

drilling wells and the like of that, so that I wouldn't

pay extra attention only to what I would see.

Q. Are the conditions of your land and the kind

of crop you raise on your land—it is all about the

iBanie as the conditions surrounding and the crops

raised upon the road lands up and down the creek '^.

Mr. HART.—Objected to because the witness has

not shown he knows anything about any other lands

except those he is farming [203—147]

A. Well, I should judge they are about the same

There is no land on the creek that overflows but what

would depend upon the overflow of water for making

a crop.

Q. What is the result upon the flow of water in

the creek after the flood waters have receded when

you have had a flood in the spring ?

A. Well, we generall}^ have water until middling

late. At my ranch it would generally run from the

first of June until the middle of Jmie, and I have

had the water running until the IGth of July in my
ditch coming out of the creek.

Q. Do you have a water ditch so that you take

some water out of Willow Creek when the water is

flowing there ? A. Yes, sir.

Q. Is that on the land you leased or on your own

land? A. On my own land.

Q. When there is no flood water in the spring
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what would be the effect on the flow of water in the

creek ?

A. Well, there has not been any—I have not had

a bit on my land for these last two years.

Q. That is, do you mean there is no water at any

time opposite your land?

A. Yes, sir, there has been a little along some-

where in February for the last two years in the creek,

but after that there hasn't been any to amount to

anjrthing. Well, not, you would say, after it had re-

ceded from the spring freshet. [204—148]

Cross-examination by Mr. HART.
Q. You say during 1908 and 1909 there was no

water in any of the channels of Willow Creek after

February ?

A. Well, some time about that time
;
yes, sir.

Q. You meant by that that the channel wasn't

full of water, didn 't you ?

A. I meant there wasn 't any in it at all.

Q. Well, the channel was full of water during

1908 and 1909—there wasn't any overflow but the

channel was fulH

A. No, sir, neither one of those years.

Q. And you say there was some water in the

creek during February? A. Yes, sir.

Q. And did it fill up the whole channel?

A. No.

Q. And there was no overflow? A. No.

Q. Is there any water in the creek now ?

A. No.

Q. Perfectly dry all up and down the creek?
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A. Except the holes.

Q. These little holes are where little springs are ?

A. It is where the gravel is either dug out or has

been washed out, you understand, by their having

dams in and the water p^^ring down until you get to

this second flat or first flat, rather.

Q. And then there is water only in that little

hole? A. I suppose so. [205—149]

Q. It is a kind of a spring ?

A. It is a kind of underground water we have all

through here.

Q. And it flows all the time ?

A. I suppose so.

Q. The last two years have been the dryest

seasons that have ever been here—it is there now?

A. It is.

Q. It must have been there all the time since you

have been here? A. Yes, sir.

Q. Every season it gets dowTi to about the same as

it is now?

A. I suppose so. I can't see under the ground

but I should judge so.

Q. I am not speaking of the water under the

ground, but about those holes of water that you did

see ; they are about the same ?

A. We dip them out and scrape them out until

we come to surface water.

Q. And it is just about the same every year, the

quantity of water in these holes are just about the

same every year? A. Well, I suppose so.

Q. Now, you also spoke a moment ago at times
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the channel being full of water and being flood

water? A. Yes, sir.

Q. How wide does it get there at your place at

times ?

A. Of course, it would be a guess, but I should

judge from a quarter to half a mile ; that is, different

places along the creek.

Q. And when it gets to that shape that is about

the average condition as the years go by?

A. Yes, sir. [206—150]

Q. And it moves pretty rapidly as it flows down

toward the Malheur River and the sea, and at times

it is a really dangerous stream to cross ?

A. It is; yes, sir.

Q. About how deep would you say the water was

at those times? Did you ever swim a horse across

it ? A. I have at times in the channel.

Q. About what would be the average depth?

A. That would have to be a guess.

Q. Just your best judgment. A guess is nothing

but your judgment is figured on what you have seen

for years.

A. I would judge it would be something like a

foot and a half maybe for—well, from a half a foot to

a foot and a half.

Q. From a half a foot to a foot and a half would

be as it goes down?

A. That would be the average.

Q. That would not be the average where a horse

would swim?
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A. No, I would try to average tlie stream across

the creek.

Q. A half to a foot and a half would be the aver-

age of the stream across the creek'?

A. I should judge so.

Q. You said you raised some crops upon your

place *? A. Yes, sir.

Q. What is your first name, Mr. Harris?

A. W. P. Harris.

Q. And you live over this side of Mr. Scott's?

A. Yes, sir.

Q. And you only get the water he doesn't use and

the neighbors above you? A. Yes, sir. [207

—

151]

Q. And if they can take the water out and use it

they have the first right ? A. They do.

Q. And anybody above Mr. Scott would have the

right to take it out and use it too?

A. I suppose so, if they had the prior right.

Q. How much land is that you own, or farm

rather, that Willow Creek flows through?

A. 160 acres.

Q. That land is not owned by the company?

A. No, sir.

Q. And you raised some grass upon that?

A. Yes, sir.

Q. Eain and snow falls every year up through

the valley during January and February and March ?

A. Generally, except in the last couple of years.

Q. It didn't do that in the hillsides the last two

years is the reason you didn't get a flood?
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A. Yes, sir.

Q. But you do get about as mucli snow or rain-

fall as they do anywhere else in the valley?

A. Yes, sir.

Q. That of itself makes the soil through the

spring mudd}', through the months of February and

March—muddy and saturates the soil?

A. To a certain depth.

Q. And as far as the water goes?

A. I suppose so.

Q. And even with that condition existing you

have seen the soil on top so that wagons and horses

would be stalled in the mud? A. Yes, sir.

[208—152]

Q. And you have seen it also in the road and that

occurs as the usual annual occurrence?

A. Yes, sir.

Q. And whenever you have the flood waters

—

enough rain to miake the flood waters, why that valley

is all muddy each j^ear occasioned by the rain and

snow falling on it?

A. No, sir, whenever it begins getting VLiudy the

flood waters there raise. It doesn't get muddy until

it melts.

Q. Wasn't it muddy this last j^ear without flood

water? A. A little; yes, sir.

Q. Doesn't it get muddy any place where it never

overflows it? A. No.

Q. And those places where it gets muddy where

it never overflows is occasioned by the rain and snow

falling upon it, isn't that true? A. Yes, sir.
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Q. Now, Mr. Harris, do you know the location of

any of the company's property?

A. Yes, sir, I know some of it.

Q. Have you ever farmed any of the company's

property ?

A. I have cut hay on some of it. That is, what

I suppose is the company's property, you under-

stand. Of course, I don't know what is in this suit.

Q. "What you suppose is the company's?"

A. Yes, sir.

Q. I will ask that the answer be stricken out then

if you don't know. Are you familiar with any of

the creeks flowing into Willow Creek, such as Gum
Creek, Fox Creek— [209—153]

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.

A. I know of them since I have been in the

country.

Q. And if they get high when the snow and rain

falls in the mountains out there and melts and it

comes down and that water overflows on that land,

isn't that true?

Mr. HUNTINGTON.—That objection goes to all

of this testimony.

Mr. HART.—That is all right; yes, sir.

A. Yes, sir.

Q. Can you tell me the number of creeks that

flows into Willow Creek from above your property

or in the vicinity of your property, say from three or

four miles up and down, clear up on this side of Mr.

Emory Cole's?
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A. Well, I might if I would figure for awhile.

Q. Name those you can name, that is all.

A. Well, there would be Gum Creek—or not Grum

Creek, but Little Willow Creek, Kern Creek, Gum
Creek, Black's Creek, Pole Creek—well, that is all

that I know of from here to Cole 's.

Q. Now, those are all on the west side of the val-

ley, aren't they?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination and leading.

A. Yes, sir.

Q. Now, those on the east side, how many can you

name over [210—154] there?

A. Well, there is not—well, there is one or two.

Q. Fox Creek? A. Yes, sir, that is one.

Q. Baker Creek? A. Yes, sir.

Q. Do you know of any others?

A. No, sir.

Q. These various creeks I have mentioned they

drain the hills of the valley for 25 miles as they go

up? A. Yes, sir.

Q. They drain a watershed of about how many
square miles?

A. Well, I wouldn't want to try^ to answer that

question at all, because

—

Q. Well, about how far back on the right-hand

side, or the east side, is it before you reach the top

of the mountains from the valley—from the creek

itself, the thread of the creek to Avhere you reach the

top of the mountains ?

A. Oh, it would be something between five and

seven miles.
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Q. How far would it be from the creek itself on

the west side before you reach the top of the moun-

tains? A. Somewheres near the same.

Q. Then the}" drain an area of over 14, to at least

14 miles in width running back 25 miles up to Cole's

place, these creeks that you have mentioned, with

any others that are there ?

A. Yes, sir, I suppose so.

Q. Now, all the water that may fall in that water-

shed, and with any other shed that may exist that

you have not mentioned eventually finds its way into

Willow Creek? A. Yes, sir. [211—155]

Q. And occasionally you say that it comes down
in quite large volumes, depending upon the rain or

snow, and they contribute to the flood waters that

may come down Willow Creek? A. Yes, sir.

Q. I wish you would give a description of the

land you own.

A. Mine is the northwest quarter of Section 26,

Township 17 South, Range 44 East.

Q. Is that just the quarter?

A. That is my own land.

Q. What land is it j'ou rent?

A. It is what is called the Fox or Hartle place.

Q. How many acres—do they own that now?

A. Yes, sir.

Q. Does it adjoin your property?

A. It corners on; yes, sir. That is on Section 24,

the Hartle place,

Q. Do you know the description of theirs?

A. It is the west half of the southwest fourth and
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the southeast fourth of the southwest fourth audi the

southwest fourth of the northwest fourth.

Q. The total amount of the land you have leased

is how much? A. 160 acres.

Q. 160 acres'? A. Yes, sir.

Q. How much do you pay yearly rental for that^

A. Well, sir, that is—when it is a bad year like

last year I don't pay so much.

Q. How much did you pay last year?

A. $75.00.

Q. For 160 acres? [212—156]

A. Yes, sir.

Q. How much did you pay this year?

A. Well, there has been no real agreement made

this year. I have not paid anything so far.

Q. What did you pay the year before?

A. I paid $100.00.

Q. You paid $100.00 for 160 acres the year before

last? A. Yes, sir.

Q. Is your land all fenced, that 160 acres?

A. My individual land?

Q. No, this leased land?

A. It is very nearly all fenced; there is a little

comer left out.

Q. Do you raise anything except grass?

A. No, sir.

Q. You spoke of flood waters. About what time

do they usually occur?

A. Well, as a general thing we generally have a

break-up along in February, and then generally it

tightens up after that and we have another break-
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up along in March or later.

Q. Which is the bigger, the one in February or

the one later? A. The one later.

Q. About how long does the one in February lay

on the ground generally %

A. Only a short time.

Q. About how many days'?

A. Oh, I should judge now it would be some-

thing like a week or such a matter.

Q. And the one in March, about how long would

that stay on the land?

A. That is the one I am speaking of. Of course,

when we [213—157] generally have the big flood

in March, why, it generally flows from that on until

it recedes.

Q. Yes, sir, I know, but how long does it stay in

its flooded condition?

A. Well, of course it would be a guess. I should

judge it would be something like, oh, maybe a month.

Q. You think it would stay on maybe a month?

A. Yes, sir.

Q. And during that time the water is continu-

ously running on down rapidly to the sea?

A. Yes, sir, but, of course, it recedes a little all

the time as the water inins off.

Redirect Examination by Mr. HUNTINGTON.
Q. Mr. Harris, the counsel has asked you about

the current, and about its being dangerous to cross

the stream. Is it dangerous except in the channel of

the creek? A. No, sir.

Q. When you speak of it being dangerous you
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mean right where the channel is deep ?

A. Yes, sir.

Q. You have said the average depth of the water

would be a foot and a half or tw^o feet, as I remem-

ber your testimony. Did you mean including the

main channel of the creek itself or outside of the

channel? [214—158]

A. I was trying to include the main channel of

the -creek and all as near as I could.

Q. Eliminating the channel of the creek, about

what would be the depth of the w^ater on land that

overlies the surface of the bank along the creek?

A. Well, that is getting in deep water, of course,

and a person would have to make a guess at it, and

I suppose it w^ould run, of course, from nothing to

something like a foot, maybe. Eight or nine inches

to a foot, or something along there.

Q. Is there much current then outside of the

channel itself in the water?

A. Why, no great sight of current.

Q. The main current, as I understand you, is

right in the channel of the creek?

A. Yes, sir, it would be in the main channel of

the creek.

Q. The land you farm—the leased land—adjoins

the tract which is owned by the Eastern Oregon

Land Company, doesn't it?

Mr. HART.—Objected to as incompetent, as wit-

ness has said he didn't know what the Eastern Ore-

gon Land Company owned except something he had

heard.
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A. It is right east of Section 23, which had ought

to be road land, and, of course, it would be joining.

Q. Is your land about the same as other land in

Section 23?

Mr. HART.—Objected to as incompetent and ex-

pressing an opinion, and also involving land not an

issue involved in the complaint.

Judge WEBSTER.—You mean the land north of

you? [215—159]

WITNESS.—I am speaking of Section 24 that I

have leased. West.

Mr. HART.—Objected to as not proper cross-ex-

amination.

WITNESS.—(Answering previous question.)

Yes, sir.

Q. With respect to the seepage of the water, or

this water standing in the creek: Did I understand

you to say the same amount of water is to be found

in the bottom of the creek during the years at this

season of the year, during the years when there is no

flood as is found there during seasons there when

there is not a flood?

A. There is none in the creek bottom. If you dig

down deep enough you will find this underflow but

not in the creek.

Q. It is not in the creek itself?

A. No, sir.

Q. About how deep do you have to go to get that

below the bottom of the creek?

A. Of course, that would vary according to the

bedrock in different places along the creek, and, in



214 The Eastern Oregon Land Co. vs.

(Testimony of W. P. Harris.)

the Fox field it would be something, this year, like

a couple of feet below the main flow of the creek.

Q. Now, when you have flood water in the spring,

sufficient to overflow the valley, and when that water

stands as you say it usually does over the valley, what

about the water in the channel of the creek at this

season of the year? Is there any difference between

last year and this year?

A. Well, there would be before this, but at this

time of the year it generally dries up about this time

of the year.

Q. Up to this season the conditions would be the

same, but at this season and from then on, as I under-

stand you, the conditions would be about the same?

[216—160]

A. Yes, sir.

Q. What would be the difference prior to this

season?

A. Well, as I stated before, there is generally

water running in the creek every spring from the

flood until about the first and the middle of June. A
]3retty fair head of water.

Q. This year and last year it ceased about when?

A. Well, there hasn't been any come down at all

except along in February now. There was just a

little along in February.

Q. The counsel led you to say that there was an

underground stream there. Do you mean to say

that this season of the year you could see w^ater run-

ning in the channel of the creek?

A. No, sir.
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Q. You could onty dig down to it?

A. Yes, sir.

Q. Now, with respect to these creeks you have

named, concerning which the counsel went into, but

about which I didn't ask you on direct examination.

Isn't it true, Mr. Harris, that those creeks, all of

them, with the exception possibly of Pole Creek, are

short channels that go up onto the sides of the hills

and the water in the spring when it starts to go off

flows off in a few days, isn't that the fact?

Mr. HART.—Objected to as leading.

A. Well, it doesn't take it very long.

Q. Are they creeks which continue to run for any

length of time? A. No, sir. [217—161]

Q. Is there any water in any of them after the

spring freshets?

A. Not to amount to anything. There might a

few of them run a short time, but then theye are

what you would naturally call a short life creek or

a freshet creek, or something of that kind. The

water sinks at the head of the creek after the spring

freshet. It sinks and doesn't run all the way down.

Q. How does the amount of water which comes

into the channel of WilloAv Creek in these streams

compare to the amount of water that comes down

the main channel of Willow Creek ?

A. Well, that is a pretty hard question.

Q. Well, I will put it in a different way. Does

that main body of water flowing in AVillow Creek

during the spring freshets come from these side

streams you have mentioned or from the main chan-
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nel of Willow Creek ?

A. Well, wtien we have warm weather down here

it is not as warm of course up on the upper creek,

and we might have the water, more of itm down on

these low hills quicker than above, and at that time

they would be larger streams down here than in the

main Willow Creek.

Q. Take it the season through when there is

water flowing in Willow Creek, where does the main

body of water come from, these side creeks or the

main channel?

A. It has to come from the main channel, of

course, to take the season through.

Q. Counsel has asked you about the roads and

the land in the valley becoming muddy through rain

and snow. As I understand you, you said that

moisture would go down as far as there was any

moisture to go ? A. Yes, sir.

Q. Does that moisture saturate the earth down to

bedrock? [218—162]

Mr. HART.—Objected to unless witness has dug

down to see.

A. No, sir.

Q. Will the surface of the ground become muddy
before the ground is saturated down to any depth ?

A. Yes, sir, it will. I am able to answer that

question, too.

Q. How do you know that fact ?

A. Because I have dug and found out at different

times.

Q. Now, when the water stands upon the land
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when the lands are inundated by these freshets, what

is the fact as to the land becoming saturated down

—

A. Well, that is on the low land. Where it is

flooded it generally saturates from the top down.

Q. Clear down to the gravel? A. Yes, sir.

Q. I think you said that you had seen horses

swim across where the land was flooded. Did you

see them swimming except in the channel?

A. Xo, sir.

Recross-exa^'mination by Mr. HART.
Q. You say when the land is flooded by water the

land is saturated by water. Did you ever dig down

or did you just reason that out?

A. Ko, sir, I have dug that out—I have been dig-

ging wells. [219—163]

Q. When the water receded did you immediately

dig down? A. Yes, sir, I have.

Q. Where were you digging the wells ?

A. There on the Hartle place.

Q. That is on your land? A. Yes, sir.

Q. And if there is any v\'ater at all it naturally

flows doT\TL to the lower levels ? A. Yes, sir.

Q. And you spoke about the size of these creeks

you have mentioned and told us about. You are

familiar with the length of Gmn Creek, are you ?

A. Well, no.

Q. Then, you didn't wish to make the answer

that it was a short creek?

A. Oh, well, I could see the top of the hill. I

am familiar with that.

Q. I will ask you, as a matter of fact, if it isn't
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something like 15 or 20 miles in length—Gum Creek

—and I am going to ask you to go up and see some

water running into it, too. A. Well, no.

Q. And I will ask you if Little Willow Creek

isn't also 15 or 20 miles in length?

A. Yes, sir
;
yes, sir.

Q. All of these creeks you have stated flowed into

Willow Creek below the Cole property ?

A. Yes, sir ; that is on the west side.

Q. Now, I will ask you if, as a matter of fact, that

Gum Creek, and Sheep Corral Gulch—the creek run-

ning down there—and possibly Current Creek, if

they don't flow the year around and if there is not

water flowing into them to-day ? [220—164]

A. At the bead
;
yes, sir.

Q. To-day, right up here in the valley?

A. No, sir.

Q. Are you willing to go up there to-day and

see if the water is not running down there ?

A. What have you got—an automobile? Well,

sir, I have lived here quite a spell and, as a general

rule, I have never seen any water where the road

crossed by here.

Q. Have you ever been to Gum Creek where it

comes down from the mountain to Willow Creek at

this season of the year—through July, and August

and September?

A. Yes, sir, I have—no, I will take that back,

Gum Creek is—was it Gum Creek ?

Q. I am speaking of Gum Creek.

A. Gum Creek might have a little bit of water,
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and also Black Creek, but none of the rest of them

has got an}^ water. None of the rest of them have.

Q. You had stated that. Well, as a matter of

fact, Gmn Creek and the other creek—Black Creek

—do have water flowing in there throughout the

year? A. Yes, sir, all the time.

Q. They have water flowing in them all the time

and that water runs do\Aai into Willow Creek there

above the ground, or do^A^i in the channels below.

A. Yes, sir.

Q. And that is that water if you could onl}^ dig

down, the continual flow of Gum Creek and Black

Creek

—

A. I don't know.

Q. That is a reasonable statement of your knowl-

edge % You would draw that reasonable statement ?

A. I guess so. [221—165]

Q. I will ask you if Little Willow Creek isn't

running water to-day? A. At the head?

Q. Down at the base of the mountain?

A. It might be.

Q. I will ask you if it doesn't do it continually,

when Willow Creek down where you are is dry,

those streams are always running?

A. Just a trifle of water, yes, sir.

Q. And it has enough w^ater when collected to-

gether down in the bed of Willow Creek to make

that water you pump and take out ?

A. I suppose so.

Q. Then, if it wasn't for that water Willow Creek

would be entirely dry?

A. That or some other.



220 The Eastern Oregon Land Co. vs.

(Testimony of W. P. Harris.)

Q. Do you know of any other?

A. No, sir, I don't.

Q. That is the only water you know of ?

A. I never followed it.

Q. You never followed it, but you know it comes ?

A. Yes, sir.

Q. Well, sir, having corrected your evidence and

refreshed your mind, I will ask you to go up and

look at it to-night.

A. You get me so mixed up. [222—166]

Re-redirect Examination by Mr. HUNTINGTON.
Q. Can you tell the water you speak of, which

you say you can find hj digging down in the bottom

of the channel through your place comes from these

trifling streams which you say flow a trifle of water

from water which started in the main channel of

Willow Creek and came into the valley from that

source ?

Mr. HAET.—Objected to as assuming something

not testified to and as incompetent.

A. No, sir; nothing but a supposition.

Q. The water that you get by digging, as I under-

stand 3^ou, is the water that is in the strata of gravel

underneath the bottom of the channel on the bottom

of the creek? A. Yes, sir.

Q. How much land do you think could be irri-

gated from the water that flows in any or all of these

shaaller creeks that the counsel has called your at-

tention to during the spring of the year from April

until Jime?

Mr. HART,—Objected to as not proper redirect
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examination. Witness hasn't shown he can say how
many hundreds or thousands of acres.

A. That is a question I don't care about trying

to answer. I will tell you: Here is the idea: You
take the creek in a certain place and there is about

a certain amount of water, and it keeps sinking all

the way down. The lower you get on the creek the

less you will have. And for [223—167] that rea-

son it is a pretty hard proposition to answer. Now,

if there is an}^ stated place and I knew of about the

amount of water that would be running at that place,

why then I could have some idea, and without that

I couldn't state or wouldn't want to.

Q. Do an}^ of these creeks, so far as you know,

discharge any water now directly into the channel of

Willow Creek?

A. I have not been up Willow Creek so as to

know about Black's Creek or Gum Creek, but they

are the only ones that generally furnishes water, and

there might be some running there, I don't know.

Ee-recross-examination by Mr. HART.
Q. You spoke of irrigation. How many miner's

inches of water under a six-inch pressure is usually

considered proper in this valley?

A. I am sure I don't know about that. As a

general thing we just use what they term a weir.

Q. Can you express in miner's inches on a weir

dam the quantity of water ?

A. No, sir, I wouldn't try to do anything like

that.

Q. Do you know whether it is as much as four
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inches to the acre or three inches to the acre ?

A. No, sir, I don't.

Q. You don't know that? [224—168]

A. No, sir ; that is out of my line.

Q. And therefore you couldn't tell how many

acres could be irrigated by a quantity of water ?

A. No, sir.

Witness excused.

[Testimony of J. S. Edwards, for Complainant.]

J. S. EDWAEDS, a witness produced on behalf

of the complainant, after being duly sworn, testified

as follows:

(Examined by Mr. HUNTINGTON.)
Q. You reside in Vale now?

A. At the present time.

Q. What is your business ?

A. Well, I am in the banking business a little,

and ranching.

Q. What bank are you connected with, and what

is your position?

A. The First National, and I am president at

the present time.

Q. Have you ever lived in the Willow Creek Val-

ley? A. Yes, sir.

Q. How long did you live there ?

A. Oh, I have lived there for a good many years.

Q. Approximately how long?

A. Oh, I have been u^d there and here together

since 1871 ; that [225—169] is, most of the time.

Q. Do you still own land through which Willow
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Creek runs? A. Yes, sir.

Q. Have you observed the conditions which ex-

isted there in Willow Creek during the years you

have lived there as to the water supply ?

A. I guess I have.

Q. I wish you would state about the waterfall,

and particularly the conditions which exist in ordi-

nary years ? A. In what way %

Q. With respect to the—just state commencing

the early part of the season and then on down f

A. In regard to the early water?

Q. Yes, sir, and then the subsequent water.

A. Well, it generally thaws every winter and

early spring, and the water comes down and it de-

pends on the amount of snow in the mountains above

how long it will last.

Q. Where does Willow Creek have its source, if

you know? A. Why, in the Blue Mountains.

Q. Is that a timber country to any extent ?

A. It has some, but I don't know how extensive.

I have been up to the timber. There are several

prongs up in there.

Q. Then, it flows down through the canyon and

comes out into the open valley ? A. Yes, sir.

Q. Is there any timber along the hills on the east

and west sides of the valley below where the main

channel comes out of the canyon?

A. Below where the channel comes out of the

lower canyon?

Q. Yes, sir. A. Very little [226—170]

Q. Now, in ordinary years to what extent is there



224 The Eastern Oregon Land Co. vs.

(Testimony of J. S. Edwards.)

an overflow in the valley ?

A. Well it depends on the amount of snow in the

momitains above.

Q. Take it the usual—the general run of years?

A. Well, some years the water will run in the

creek until late in June, perhaps July sometimes.

Sometimes it dries up earlier.

Q. Does it ever spread out over the valley ?

A. Yes, sir, frequently.

Q. To what extent?

A. It depends upon the elevation of the land.

On the low lands it spreads out for maybe a mile. It

depends upon how low the land is.

Q. Then later on—about when do these floods

come generally?

A. Well, usually they break up in the winter,

sometimxcs January or February, and then again in

the spring and keep getting less and less mitil there

is no water. It is gone.

Q. Where the water flows out over the bottom

land and inundates it, what is the effect upon the

land with respect to the production of the grasses ?

A. Well, if they don't get any overflow or water

the}^ don't get much hay.

Q. What kind of hay would they get ?

A. It is wild hay on that lowland.

Q. Has there been any overflow of the valley out-

side of the channel of the creek—I mean during the

season of 1908 or 1909?

A. No, sir, I think not; but very little, if any. I

don't think there was any.
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Q. TTliat has been the effect of the absence of that

overflow [227—171] upon these generally over-

flowed lands?

A. Why, you don't get much hay. On my land

down below here I didn't get any the last two sea-

sons.

Q. What is the effect of the inundation of the val-

ley upon the flow of water during the season after

the overflowing water has receded?

A. After it is gone?

Q. Yes, sir, is there any more water flowing in the

creek in the channel of the creek after the flood

waters have receded during the seasons when there

has been the usual flood than there is when there has

been no overflowing?

A. The more snow and the more flood why the

later in the year the water will come.

Q. What effect does this overflowing have with

respect to saturating the soil after it?

A. The more water they have over the land the

more hay you get.

Q. Well, how late in the season does the water

ordinarily flow past your place; that is, when there

has been the usual spring freshets?

A. I have a place up here about four miles, and

another one

—

Q. Mention both.

A. It will run farther up later and down lower

maybe it will come for three or four weeks. And
farther up it will run later.

Q. Is there any difference with respect to that
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subsequent flow in years when there is no flood from

the years when there is a flood"?

A. Well, when there is not much snow there is

not going to be a flood, and, consequently, not much
water and it will dry up earlier. [228—172]

Q. Does the soaking of the valley above have any-

thing to do with the water in the creek afterwards?

A. Well, I hardly know. If the ground were full

of water it would naturally keep coming on down

later, I supjDOse.

Q. What would be the effect on these lands that

are ordinarily overflowed if you deprive them of that

overflow water?

A. Well, they wouldn't be worth much if you de-

prived them of the overflow water, and you wouldn't

get much hay.

Q. Could they be used for any other purpose?

A. You would have to have irrigation of some

kind, either early or late.

Q. But if they were not irrigated at all they

would produce nothing?

A. If they are not irrigated they will not produce

anything; at least I didn't on my place up here.

Q. Will the one saturation of the ground by the

overflow in the spring resulting from these inunda-

tions enable one to raise a crop on them?

A. Yes, sir, if they get a good soaking early you

can raise a crop of hay.

Q. Prior to the last two years did you get crops

of hay from your lower ranch?

A. Three years ago it was pretty light, but I got
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some, and it varies according to the amount of water
I have.

Q. And for the last two years you got nothing?

A. No, sir.

Q. Take it prior to 1907, what amount of crop

were you able to get during the years when it was
flooded? A. On this lower place?

Q. Yes, sir.

A. I got crops everj^ year; some years they were

good and some years they were lighter. [229—173]

Cross-examination by Mr. HART.
Q. Mr. Edwards, I understood you to say you had

two places, one situated out of town a short distance ?

A. Yes, sir.

Q. And the other one up the valley?

A. Yes, sir.

Q. The one up the valley, is it beyond Mr. Scott's

place? A. Yes, sir.

Q. Now, the valley, as it runs down this way, ex-

pands and widens out clear from Mr. Emory Cole's

place there at the mouth of the canyon?

A. Well, it varies a little after it gets down too;

it varies more.

Q. I understood you to say when you had floods

that the water continued to run in Willow Creek up

until about June ? A. Some years.

Q. It does some years? A. Yes, sir.

Q. And even when the floods were on some years

it dried up before that?

A. Well, of course, we might have a flood any

time and not much snow and naturally it would go
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away earlier and slack up.

Q. And the condition of Willow Creek as it ex-

ists, floods or no floods, tlirongh the months of July,

August and the last of June every year is about the

same, isn't if?

A. Well, to a certain extent; some years are later

than others.

Q. But there is very little difference'? [230

—

174]

A. It generally gets pretty short up in June.

Q. Now, you also stated that the water ran a

little later at your upper place than down at your

lower place? A. Yes, sir.

Q. And how many miles of Mr. Scott's is yours

—

the upper place, I mean?

A. Something like ten or twelve miles.

Q. Your property, then, is right close to the Cole

property ?

A. Just below a little; he has some in the same

section with mine.

Q. Yours is just a little below his ?

A. Yes, sir.

Q. That, of course, is closer to the mountain

streams co/cing down the gorge and down the moun-

tains on both sides than this lower place and it is

this water that keeps the water running later"?

A. Yes, sir, and the snow melts later on.

Q. The snow melts later on?

A. Yes, sir, the snow melts later and the water is

used in the neighborhood of the upper place and

don't get on down to the lower place.
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Q. The idea, though, that you intend to convey

by your evidence is that this late water that runs

into the creek is this new water that snow melts?

That is the reason?

A. Yes, sir, one reason, and the people use it up

there and they use it up before it gets to the lower

ranches.

Q. The people up there use it before it gets to the

lower ranches'? A. Yes, sir.

Q. Now, there are some banks on Willow Creek

—

of Willow Creek, that the water very seldom gets

over, isn't there? [231—175]

A. Yes, sir.

Q. And these lands spoken of as being flooded

are simply low breaks in the banks and the water

spreads out over them?

A. That is simply low meadow-land.

Q. And it is because it is naturally lowland that

the water can get over them?

A. It is low meadow-land.

Q. The flood time you speak of, you mean by that,

don't 3^ou, the period of time when there is a con-

tinuous stream running down WilloAV Creek?

A. The melting of the snow makes the rush of

water.

Q. And that water travels slow or fast?

A. The channel has quite a current, but outside

of that it doesn't have much current.

Q. The channel has quite a current?

A. It has a very good current in the channel.

Q. Would you call it a rapid current?
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A. No, sir.

Q. Could you tell the number of feet, say, in a

second?

A. No, sir, I have no idea about that.

Q. When there is a good deal of snow and rain

through the rainy season^by the way, when is your

rainy season? A. I don't think we have much.

Q. When the rain principally falls?

Z. Of course, in the spring and winter—early

spring, but there is not very much.

Q. But that would be January, February and

March ?

A. That would be the most of the fall of water.

Q. As a general thing, when there is snow and

rain in the mountains there is also more or less snow

and rain clear up the valley, isn't there? [232

—

176]

A. Not always. Sometimes there is snow there

in the mountains and very little down here.

Q. But yet you look for a fall, and a fall often

does occur about the same time?

A. A little. There is very much more in the

mountains but it is about the same time.

Q. And the rain and snow falling in the valley,

of course, makes it muddy in the valley at times?

A. Yes, sir, to a certain extent.

Q. To such an extent that the horses and vehicles

are stuck in the mud?
A. They might be; yes, sir.

Q. And that occurs in places that never is over-

flowed?
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A. Yes, sir, when there is snow and rain.

Q. How long did 3^011 say you have been living

here'?

A. Since 1871, in this part of the country.

Q. How long have you owned, Mr. Edwards, the

property up near Cole's ranch—the upper place *?

A. Oh, I have been there, I think, thirty years

—

thirty or thirty-five years that I have lived in that

neighborhood.

Q. And how long have you owned this lower piece

of property I A. Seven or eight years. [233

—

177]

Eedirect Examination by Mr. HUNTINGTON.
Q. Will the roads and lands get muddy in this

country when the ground isn't saturated down any

great distance'?

A. No, but when the frost goes out it is muddy.

Q. When it is muddy does it always mean that

the ground is wet down to bedrock *?

A. Down to where do you mean

—

Q. Suppose these so-called flood waters you have

been talking about were shut off entirely from the

upper valley, suppose they Avere stopped in the can-

yon, and on that account the lands along the creek

were not flooded outside of the banks of the stream,

would those lands which you have described as pro-

ducing hay produce anything?

A. Very little, I think.

Q. What would be the effect to the lands which

ordinarily are overflowed, from which you say crops

of wild hay was raised, if you should deprive them of
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tlie flood water so that they wouldn't be overflowed'?

A. Well, if they didn't get any flood water, or any

irrigation of any kind, there wouldn't be much hay.

Q. Would it appreciate or depreciate their value?

A. It would depreciate it.

Q. To any great extent?

A. Oh, considerably if they didn't have any way
to get water later. [234—178]

Recross-examination by Mr. HART.
Q. The flood water that comes down at times in-

jures some property, doesn't it?

A. Not very much of it, I think. I think it is the

other way.

Q. Haven't you seen at times a deposit of debris

and mud on those lands?

A. I never seen it but very little.

Q. Haven't 3"ou seen it at all?

A. I have seen some but not enough to hurt. It

never hurt any of my land.

Q. But if the land were planted out in fruit trees

and the water came down that way would it ruin the

land ? A. I think it would.

Q. It would ruin the land for any other crop of a

productive nature except wild grass?

A. Yes, sir; but if you didn't have water of some

kind you would not want trees.

Q. One might want water but not flood water?

A. Of course, it would answer the same purpose.

Q. For instance you have water on the upper

ranch when you don't have on the lower ranch?

A. It comes later.
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Q. And it is not flood waters

A. Yes, sir, that is true.

Q. And you could raise trees with, your later

water that you couldn't use on your lower ranch?

A. Yes, sir, but we don't have orchards where

the overflow comes. We put orchards on higher

ground and irrigate them. [235—179]

Q. The reason why you don't put an orchard on it

is because you are afraid to use the water because it

is flood water?

A. If you use flood water it would ruin an

orchard on the lower ranch,

Q. You know Mr. Kelly's property?

A. Yes, sir.

Q. He dug a ditch, didn't he, so as to prevent his

land from being flooded?

A. Partly for that purpose.

Re-redlrect Examination by Mr. HUNTINGTON.
Q. Assuming that you had no water right; that is,

no right to the use of water flowing in the stream

throughout the season which you could handle there

through ditches and apply to the land as you saw fit,

then, as I understand you, you wouldn't attempt to

use these overflowed lands for any purpose except

the natural grasses that grow upon them?

A. That is all, just the wild hay that naturally

grows there.

Q. The sediment which the counsel has asked you

about that is brought down with the spring flood, is

that an injury to the ground or a benefit?

A. Of course, if it would come enough of it it
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might do damage in some places, but, as it is, it is a

benefit because it spreads sediment over the ground

and enriches it every year.

Witness excused. [236—180]

[Testimony of F. O'Neil, for Complainant.]

F. O'NEIL, a witness produced on behalf of the

complainant, after being duly sworn, testified as fol-

lows :

(Examined by Mr. HUNTINGTON.)
Q. You reside here in Vale at the present timel

A. Yes, sir.

Q. Have you ever resided on Willow Creek?

A. Yes, sir.

Q. How long did you live there?

A. I came in there in 1881 and I owned a place

there ever since.

Q. How far is your place from the Scott place?

A. Just about a mile.

Q. This side ? A. This side.

Q. Does Willow Creek flow through your place?

A. Yes, sir.

Q. Since you have lived there have you observed

the flow of water through the valley there in Willow

Creek? A. Yes, sir, pretty much every year.

Q. About when do the spring floods begin ordi-

narily ?

A. I have seen them in January and February.

Q. And how late in the season do they continue?

A. I have seen them, I think, in May. I was

shearing sheep at the time.
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Q. You have seen them from January all the way
down to May? A. Yes, sir.

Q. Are those floods sufficient so that the water

overflows the banks of the stream?

A. I have seen it that way. [237—181]

Q. Now, what is the condition in ordinary years

in that respect? Is it usual for the banks to be over-

flowed so that the water stands on the flat land?

A. ISTot where I live.

Q. Take it in other parts of the valley?

A. I have seen it up there above and down near

town here ; I have seen it in low places.

Q. When the water floods onto those lower lands

and inundates them in the spring, what, if any, crop

will grow upon the land ?

A. Well, I am not sure of that because I have not

been living where that happened. My ranch was

always dry excepting when there was a very severe

flood. It would spread out maybe a hundred yards

and had no crop on it.

Q. Did you depend upon the ovei^flowed lands at

all to irrigate your ranch? A. Yes, sir.

Q. Did you irrigate the ranch through ditches?

A. Yes, sir.

Q. Well, now, in seasons when there is no spring

flood about how is the flow of the creek, the flow of

the water in the creek opposite your place when

there is no spring flood? A. It gets pretty low.

Q. Wlien do you begin to' irrigate usually?

A. Well, I have begun in March. Just as soon as

the creek starts in to run we generally start in to
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irrigate; that is, when it is convenient.

Q. And when you have no spring floods at all and

the water does not overflow the valley, how late does

the water flow in the creek? Does it dry up earlier?

[238—182]

A. It dries up earlier where I live.

Q. How much sooner?

A. A good deal sooner; and this year it had none

at all you might say.

Q. Suppose the flood waters which come down the

main channel were stopped in the canyon above the

valley, and were not allowed to come down in the

valley at all, what would be the effect upon the

riparian lands along Willow Creek?

A. Well, we would raise nothing that I know of.

Q. They would get no water?

A. No, sir, not where I live; where my ranch is.

The creek is deep there.

Cross-examination by Mr. HART.
Q. Mr. O'Neil, the floods 3'ou speak about are not

a regular annual occurrence, are they?

A. It don't seem to be; no, sir.

Q. Occasioned by some peculiar condition—atmo-

spheric condition—there seems to be heav}^ snow or

rainfall in the mountains, and when it melts then you

have a flood?

A. Why, it is—my idea is that it is the different

state the ground is in. If it is frozen hard when this

freshet comes it runs off quick, and if it is not frozen

hard it soaks in.

Q. Is the ground frozen hard often when the



The Willow River Land & Irrigation Co. 237

(Testinionjr of F. O'Neil.)

freshets come? [239—183] A. Yes, sir.

Q. Then, it does not saturate the ground very

much? A. No, sir, I don't think it does.

Q. That occurs three-fourths or four-fifths of the

time? A. I couldn't answer that question.

Q. About what proportion would you say? As

much as four-fifths of the time the ground is frozen

when the spring freshet comes?

A. Oh, I couldn't say but it happens that way

sometimes.

Q. Now, there isn't any surety even of spring

freshet sufficient to get the water above the creek

banks—that doesn't happen all the time, does it?

A. Not where I live, it don't happen all the time.

My land is high and the creek is deep where I live.

Q. And at times the water doesn't rise sufficient

even at other places to overflow the banks of the

stream? A. I don't know.

Q. That is true this year, isn't it?

A. I guess it was this year.

Q. It was true of last year? A. Yes, sir.

Q. It was true of '96?

A. I don't remember.

Q. There is more than half the time when you

don't have any floods or freshets at all—the water

doesn't run over at all?

A. Oh, I don't think half the years.

Q. Don't you think it has been half the time since

you have been here that has occurred, barring out

some heavy rains or water spouts occurred that one

of the witnesses testified about yesterday, why there
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isn't an overflow half the time?

A. Oh, I guess there is. We had it there in the

80 's; the [240—184] water didn't overflow every

year, but since then we have.

Q. How long have you lived there ?

A. Since 1881 I owned the ranch.

Q. Can you describe your ranch, Mr. O 'Neil ?

. A. I think part of it is on thirty-two, just oppo-

site Scott's there, on this side of Scott's.

Q. Section what?

A. Well, sir, I have a very bad memory about

land.

Q. What Township and Range is it ?

A. I don't remember; I couldn't tell you.

Thii-ty-one is between him and I, a part of it.

Q. How long has it been since you have lived up

there ?

A. Well, I have been back and forwards ever

since I left. I left there in 1886. I run the ranch

though and attend to the business.

Q. These spring freshets you speak about occur

sometimes as early as Januarj^?

A. Yes, sir, I have seen them at that time.

Q. And occur along in February other years ?

A. Yes, sir.

Q. And thej occur as late as May ?

A. Well, I believe it was May I was shearing

sheep up at Malheur City when I come and the flood

was around there veiy close and the low land was all

covered. I don't remember the year; I think 1884

or '85.



The WiUoiu Ewer Land & Irrigation Co. 239

(Testimony of F. O'Neil.)

Q. But they occur nrore generally along in Feb-

ruary? A. Yes, sir, February or January.

Q. When they do occur? A. Yes, sir.

Q. How long do they last on the ground—about

how many days ?

A. Well, do you mean how long it is the water

runs in the creek ? [241—185]

Q. No, how long does it overflow on the ground

outside of the creek beds or channels ?

A. I don't know much about the upper part of the

creek. You see, I wasn't up there very much. My
land is high. I am not on this low swampy land.

Q. Every year, however. Willow Creek practi-

cally, on its lower end, is practically dry every year

—

A. I have seen it.

Q. You have seen it dry when they had floods,

and have seen it years when it was dry—I mean

along through the summer?

A. Oh, yes, sir. I understand now.

Q. The condition is just the same as it was two

years, three years or several years ago—the condi-

tions are the same during July and August?

A. I have seen water running down where I am
this time of the year.

Q. That would be occasioned by the melting of

snow up in the mountains, wouldn't it?

A. I think those months it was soaking out of the

lowlands above me that helped it.

Q. You think it soaked out of the loAvlands above

you? A. That is what I always thought.
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Q. Do you recall the location of tlie Eldorado

Mining ditch ?

A. Oh, I have heard something about it.

Mr. HUNTINGTON.—Objected to as incompe-

tent, immaterial and not proper cross-examination.

Q. That is above you, isn't it? A. Yes, sir.

Q. You know it emptied a large volume of water

into Wollow [242—186] Creek for several years'?

A. I have seen some used above Upper Willow

Creek out of the ditch into Willow Creek. They

used to mine there.

Q. That water, if not otherwise used, would flow

down Willow Creek, wouldn't it?

A. It seems only a part of the way down Willow

Creek.

Q. Then, it would sink into the gravel bottom?

A. Those ditches took it out above me generally.

There are several ditches above me.

Q. What ditches are there above you?

A. Oh, I don't know. Cole's and Logan's and

Kelly's—I don't know how many.

Q. There is a "Company" ditch up there—

a

ditch commonly known as the "Company" ditch or

Farmer's ditch? A. Yes, sir.

Q. That has been in there for thirty years ?

A. I don 't understand what ditch that is.
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Q. You have known Mr. Cole using water for

how many years to your knowledge ?
•

Mr. HUNTINGTON.—Objected to as incompe-

tent, immaterial and not proper cross-examination

and irrelevant.

A. Well, lie was using water when I come in 1881

or 1882. Of course, I haven't been over the road

every year since that and I couldn't tell anything

about that.

Q. Do you know the location of the dam that is

being built by the Willow Eiver Land & Irrigation

Company?

A. No, I don't know anything about that.

Q. You don't know the location of the dam that

is being built [243—187] by the Willow River

Land & Irrigation Company up in the gorge ?

A. I know the gorge, but then I just used to come

through a part of the gorge.

Q. You haven't seen it? A. No, sir.

Q. You know the purpose is to irrigate the same

land during the summer season—the same land that

Cole has been irrigating for several years?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant, immaterial and not proper cross-

examination.

A. I don't IvQow anything about it.

Witness excused. [244—188]
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THOMAS W. CLAGETT, recalled, a mtness re-

called on behalf of the complainant, having been

heretofore sworn, testified as follows:

(Examined by Mr. HUNTIXGTON.)
Q. Referring to Section 9, Township 16 South,

Range 43 East: Does the complainant company

own the northwest quarter of that section?

A. They do.

Q. Do they own the northeast quarter?

A. No, sir.

Q. Do any of the channels of Willow Creek cross

the northwest quarter ?

A. The main channel of the creek is in the north-

east quarter but it is entirely stopped with old beaver

dams and consequently a large portion of the water

just barely passes into the northeast corner of the

northwest quarter.

Q. So that part of the w^ater of Willow Creek,

when there is sufficient, would flow into that quarter ?

A. Yes, sir, when there is lots of water it spreads

out and runs down that way; yes, sir.

Q. Is any part of that northwest quarter over-

flowed land?

A. Why, that is the piece I estimated there is ten

acres as being in that corner that is overflowed.

Q. Since you have been connected with the com-

pany, or since you have resided in this locality, have

you become familiar with the values of the land up

and down Willow Creek?
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A. Wlw, only to the extent to which there has

been any transfers of those lands made. That is the

only criterion I know of by which prices on the creek

are held. [245—189]

Q. Well, that makes the market value of the land

as I understand it. Now, what would you say was

the fair market value of these lands upon which

crops can just be raised by being naturally over-

flowed, but have no water right so they can be irri-

gated throughout the season^

Mr. HART.—Objected to as incompetent and for

the further reason witness has not shown himself

qualified to answer.

A. I w^ould say that the value of the lands which

are subject to overflow would probably be between

$40.00 and $50.00. I would say that $40.00 was a

conservative estimate of their value.

Q. Assuming now that those lands are deprived

of the use of the overflow water during the spring

months, what would such lands be worth?

A. If the water should be permanently taken

from them, I think they would have no more value

than sagebrush land which ordinarily isn't saleable.

Q. At what price, if there is any market price of

the sagebrush land ; the bench lands say, what would

you say they are held at—unimproved lands?

A. Up to last year there w^as a great deal of the

sagebrush land w^hich was untaken and still remained

untaken Government land, and it has no value until

it has prospective value put into it through the pos-

sibility of water being put onto it. I do not think
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that sagebrush land which has no other outcome, or

any future for it, can be valued at any more than a

nominal value of from $1.00. to $2.50 per acre.

Q. How much less valuable would the lands of

the Eastern [248—190] Oregon Land Company
situated along Willow Creek, and which are riparian

to that creek, be rendered if they were deprived for

all time of the perennial overflow which covers por-

tions of them and floods them ?

Mr. HART.—Objected to as incompetent, and for

the further reason witness has not shown himself

qualified to answer, and ask that this objection apply

to all these questions.

A. The value would largely be taken away. If

there were no water upon this land from now on, and

general conditions in the valley continued the same,

the land would have no market value. If adjoining

lands were to be improved and the country continued

to advance those lands would have an added value

simply as pasturage, but in no event would it be an}"-

thing more than a nominal figure.

Q. You have examined the land, I think you

stated, where the dam of the company is located, and

in Section 27 and the land in Section 21, which is

partially covered by the proposed reservoir of the

defendant company. For what, if an3i:hing, would

that land be valuable?

A. The land in Section 21 would only be valuable

as it might contain mineral, and the land in Section

27 would only be valuable as it might be used as a

reservoir for an irrigation system. Of course, the
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portions in the canyon have some value from the fact

that the company owns the table land, the remaining

portions of the section being upon the bench land and

which affords some pasturage. If these sections

were entirely deprived of stock water, of course, they

would be somewhat depreciated in value. [247—191]

Q. Is that true with respect to the lands in the

valley also ?

A. Ver}^ much so, yes, sir. That is, as to the

stock water I refer to.

Q. Do you know anything about the desert land

filings which have been made by officers of the de-

fendant company?

A. I have a plat of those filings but I don 't believe

I can give all of the filings from memory. I never

tried to impress them upon mv mind at all. I have

not that plat here. Do you have it?
^

Q. I haven't the plat showing the locations or

those desert land claims, but I have here a plat which

shows a portion of the proposed line of canal, of what

I suppose is the defendant company's proposed ditch.

From that could you state what lands are covered by

those filings ?

A. I wouldn't be absolutely positive.

Q. Where is that plat?

A. It is in the office. I thought I gave it to you.

Q. Please step and get it. I wish you would state

what lands are covered by those filings ?

A. There are only a portion of these filings I

know belong to the defendant company, or to officers

or stockholders connected mth the defendant com-
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pany. With others I am not sure about and will not

give. The east half of the northwest quarter and

the west half of the northeast quarter, and the east

half of the southwest quarter, and the west half of

the southeast quarter was filed on as a desert

—

(Section ?) Township 22 S., R. 15, 42 East, was filed

on as desert claim by Dennis M. Brogan.

Q. Is that the Mr. Brogan who is one of the pres-

ent owners of the defendant comipany? [248—192]

A. He is of the present defendant company.

Q. Go ahead and state the others.

A. The south half of the southeast quarter of

Section 27, same township and range, was filed on by

Margaret Brogan as a desert claim.

Q. Who is she ?

A. I believe she is the wife of Mr. Dennis M.

Brogan. The north half of Section 26 was filed on

by Edward B. O'Donnell as a desert claim, and I

understand he is connected with the defendant com-

pany. And the north half of Section 35 was filed

on by Hugh O'Donnell as a desert claim, and I un-

derstand he is connected with the defendant company.

Mr. HART.—Objected to as hearsay—in the form

of ''I understand."

WITNESS.—Well, unless a person had access to

the books of the company he couldn't state except

hearsay.

Mr. HART.—Objected to as hearsay.

Q. Do you concede he is one of the company?

(To Mr. Hart.)

WITNESS.—I mentioned Edward B. O'Donnell
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but Hugh O'DonneU—

Mr. HUNTINGTON.—I would like it to go down

that E. B. O'Donnell is an employee of the company.

WITNESS.—The others w^ho took the other claims

in this vicinity are connected with the defendant

company.

Q. Were these claims all taken about the same

time, if you know %

A. They were all taken last year.

Q. Now, what other desert claims have been taken

in that [249—193] immediate vicinity and about

the same time ?

A. The claim of Margaret Brogan was taken in

March of this year.

Q. What other claims—desert claims, were taken

about the same time in that immediate vicinity ?

Mr. HART.—Objected to as incompetent, irrele-

vant, immaterial, and also not the best evidence.

A. The east half of the east half of Section 22

and the west half of Section 27.

Q. Who filed on that?

A. It was filed on by Thomas A. Sutherland.

Mr. HART.—Who is Thomas A. Sutherland—do

you know? A. I don't know.

Mr. HART.—Neither do I.

WITNESS.—The other filings are: The south

half of Section 35 was filed on by John B. Barry at

the same time, but I don't know him at all.

Q. These desert claims that you have mentioned,

are they any of them near Willow Creek ?

A. They lie in the vicinity within—the extreme
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southern point of the most southern of these claims

would lie within three miles of Willow Creek.

Q. Do you know the nature of this country cov-

ered by these claims ?

A. I have examined them.

Q. What is it?

A. It is bench land covered by sagebrush, fairly

lying as a whole but having some rough land upon it.

Q. Do you know where the lands are which are

now—which the [250—194] defendant company

now claims to own at the Cole ranch ?

A. I have never been over the entire tract to look

at the lines. I think I am familiar with them to a

—

Mr. HUNTINGTON.—We would like—is there

any objection to my having Mr. Clagett getting cer-

tified copies of the deeds'? As I understand it, he

took those from the records just stating what has

been conveyed to the company.

Mr. HART.—No, I have no objection to the de-

scriptions of the land unless we desire to make any

corrections.

Q. (Mr. HUNTINGTON.) Will you state, if

you can, the description of the lands which have

been conveyed to the defendant company?

A. I would have this to say in regard to the Cole

land, I presume because the first agreement; was

really a conveyance

—

Mr. HART.—Counsel just asked 3^ou to state the

descriptions of the land that has been conveyed.

WITNESS.—I find that there was an error made

in the Cole deed

—
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Mr. HART.—Then give the description.

A. The land deeded by Emory €ole to the Willow

River Land & Irrigation Company was the south half

of the northwest quarter, and the southwest of the

southeast—the description in the deed was: The

south half of the northwest quarter, southw^est quar-

ter; then the southwest quarter of the southeast

quarter of Section 19, Township 15 S, R. 43 East; the

south half of the southeast quarter, and the south

half and the southwest quarter of Section 16; the

south half of the northw^est quarter, and the north

half of the southwest quarter, and the southeast of

the southwest quarter, and west half of the southeast

quarter, and southeast quarter of southeast quarter

of .Section 14. All of Section 23; northwest quarter

of northeast quarter and southeast quarter of

[251—195] Section 24. North half of southeast

quarter; east half of the southwest quarter, and the

northwest of the southwest quarter of Section 25,

Township 15 S., R. 42 East. The deed states that

there are 2360 acres contained, but by description it

only covers 1800 acres. The land deeded by John F.

Weaver to D. M. Brogan, and by him to the Willow^

River Land & Irrigation Company is the west half of

the northeasit quarter, the southeast of northeast and

northeast of southeast of Section 30, Tp. 15 S., R. 43

East. The north half of northw^est quarter, the

southeast of northwest quarter, the east half of

southwTst quarter, the west half of southeast quar-

ter, southeast of southeast of Section 30, same town-

ship and range. The south half of southw^est
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quarter, west half of southeast quarter of Section 32,

Tp. 15 S., R. 43 East, containing 640 acres. The

south half of southeast quarter and southwest quar-

ter of Section 36, Tp. 15 S., R. 42 East. The south

half of the northwest quarter and the north half of

the southeast quarter and the northeast quarter of

Section 36, Tp. 15 S., R. 42 East. Then the northeast

quarter of the southwest quarter of Section 24, Tp.

15 S., R. 42 East. The south half of the northwest

quarter, the northwest of the northwest of Section 4,

Tp. 16 S., R. 43 East. And the southeast of the south-

east of Section 32, Tp. 15 S., R. 43 East. The south-

east quarter of Section 4, Township 16 S., R. 43 East

The east half of the northeast quarter and the east

half of the southeast quarter of Section 22, Tp. 15 S.,

R. 42 East. The west half of the southwest quarter

and the southeast of the southwest quarter, and the

southwest of the northwest of Section 24, Tp. 15 S.,

R. 42 East. I think that is all.

Q. Could you state from your own personal

knowledge whether any of that land is under an

irrigating ditch or constructed [252—196] j)i'io^'

to the purchase of the lands'?

A. I know that all the bottom land, the land

which is in meadow, Avas under irrigation ditch or

ditches before the purchase of the land.

Q. What was the condition as to the balance of

the land as to irrigation?

A. I only know concerning the bench land re-

garding the Emory Cole land. There was no irrigat-

ing ditch covering the bench land on his place prior
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to the purchase.

Q. How much of that bench land was there, ap-

proximately?

A. I always understood of the 2560 acres

—

Mr. HAET.—Objected to as hearsay.

WITNESS.—Well, I have been told by Mr. Cole

himself.

Mr. HART.—Objected to statement of Mr. Cole

as hearsay and incompetent.

WITNESS.—That he had 900 acres under water

at the time he owned the land, which would leave

1600 of bench land unirrigated.

Q. What was that bench land—what grew upon

it ? A. Sagebrush.

Mr. HUNTINGTON.-1 want to offer a certified

copy of the patent, but the certified copy I have is

attached to an affidavit, and if you will permit me, I

will make the offer now and then obtain the certified

copy subsequently?

Mr. HART.—That is all right.

Mr. HUNTINGTON.—The complainant offers in

[253—197] evidence certified copy of patent from

the United States to the Dalles Military Wagon Road

Company covering the south half of the southwest

quarter and the southwest quarter of the southeast

quarter of section 21, containing 120 acres, and all

of section 27, containing 6-10 acres. The certified

copy being only of that portion of the patent which

describes the above named lands, the patent itself

containing a large amount of other lands which are

not involved in this controversy, and which are
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omitted from the copy.

Mr. HART.—Now, we object to the introduction

of your patent so far as it proATS any title whatever

in the present company. We have no objection to

it that a patent was issued to the Dalles Military

Road Company; we object to it insofar as it may
claim to have title to this property: In other words,

we do not admit the legality of it.

Mr. HUNTINGTON.—It is stipulated by counsel

for both parties that whatever title was conveyed by

the patent, the certified copy of which has just been

offered, to the Dalles Military Road Company is now
vested in the Eastern Oregon Land Company, the

complainant, except as such title may have been di-

vested or defeated as may be shown by the evidence

in this case. It is not conceded by counsel for de-

fendant that any title passed to the Dalles Military

Road Company by the patent in question. [254

—

198]

At the hour of 5:00 o'clock P. M., July 22d, 1909,

adjourned until 9:00 o'clock A. M. to-morrow.

At the hour of 9:00 o'clock A. M., July 23d, 1909,

met pursuant to adjournment as above. Present:

Same as before.

T. ^Y. CLAGETT, recalled.

Cross-examination by Mr. HART.
Q. I wish you would give, Mr. Clagett, the loca-

tion of the dam as you gave it the other dsij, and the

reservoir?

A. I believe I said it was in the northwest corner.

Q. Give it to us as you gave it—from your notes.
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We simply Avant it straight.

A. It is ill the northwest corner of the northwest

quarter of the southwest quarter of the southwest

quarter of Section 27, Township 14 South, Range 42

East.

Q. How long have you been out in Malheaur

County, Mr. Clagett ?

A. I first came here in June, 1907.

Q. And you have since lived here'?

A. Yes, sir. I have been away a month each

year, but this has been my residence.

Q. And you are the resident agent of the com-

plainant company? A. I am.

Q. And have held that position ever since you

have been here"? A. Yes, sir.

Q. You came here to assume that position?

[255—199]

A. I came here first in June and went back, and

came back permanently in September.

Q. How long did you remain here in June, 1907 ?

A. I think about a week.

Q. So far as your personal knowledge is con-

cerned, you have never seen any flood waters of Wil-

low Creek? A. I never have.

Q. And this information you testified to about

how high they were and what land was flooded was

from hearsay?

A. I don't remember that I testified as to the

height/i of the water; I testified as to the overflowed

land.

Q. As to the overflowed land, and when, and how
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high, and which, of course, embraces the quantity of

land overflowed, because it takes water that height/^,

to do it, the information you testified to all came

from hearsay?

A. No, sir, I didn't testify about anything except

as to the amount of the Eastern Oregon Land Com-

pany's land was overflowed and didn't testify as to

when or to what extent.

Q. You didn't testify pertaining to flood seasons

in this country?

A. I don't remember doing so.

Q. If you did it would be from hearsay?

A. It would be entirely from hearsay.

Q. You did, however, testify as to certain pieces

of land in certain sections and locations that were

overflowed? A. I did.

Q. You also testified that you made recently an

examination of the banks of the stream from the

lower part of the creek clear up to

—

A. I testified beginning at Section 31, Tp. 15 S.,

E. 43 East, as to the banks of the stream on the land

of the Eastern [256—200] Oregon Land Company

and I will say now that such testimony Avas based

on

—

Q. You are not answering the question.

WITNESS.—I wish to finish this.

Mr. HUNTINGTON.—Let him finish his answer.

Mr. HART.—I will ask that all you have already

said shall be stricken and go ahead and make your

answer.

Mr. HUNTINGTON.—I shall insist that witness
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answers as he chooses.

Q. (Previous question read to witness—Line 27

to 29, pp. 200.)

A. It was based on written memorandum made

at the time, until I reached Section 5, Township 17

S., R. 44 East. On that day I was ill and my place

was taken by a helper, so the testimony as to sections

5, 9 and 15 was given from recollection only.

Mr. HUNTINGTON.—You say "memorandum"

—from memorandum made b}' yourself ?

WITNESS.—Yes, sir.

Q. 5, 9 and 15 in what township and range?

A. Township 17 S., R. 44 East.

Q. Did you examine the banks of Willow Creek

at or in the vicinity of the dam that is located in Sec-

tion 27 and 28, along in through there'?

A. I have previously.

Q. Have you examined the banks of Willow

Creek as it flows down from the dam to Cole's place?

A. I have.

Q. Have you examined the banks of Willow

Creek as it flows from Cole's place on down to Sec-

tion 5 in Township 17 %

A. Not across the land of Mr. Cole.

Q. You didn't examine that?

A. No, sir. [257—201]

Q. With the exception of the banks of Willow

Creek across Cole's land, have you examined it down

to Section 5?

A. I wish to qualify; I have not examined the

banks except on the lands of the Eastern Oregon

Land Company.
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Q. Well, you went along the banks and observed

them? A. Not entirely.

Q. From the vicinity of the dam site down to Sec-

tion 5 you mentioned you did examine them

—

A, I examined the banks on the

—

Q. You can answer that.

A. I think I have answered it.

Q. Then, answer it again.

A. I have examined the banks of all the land on

the stream from the dam to Mr. Cole's place. From
Mr. Cole's place, or Section 31, I have only made

special examination of the lands of the Eastern Ore-

gon Land Company, through their private tracts. I

know of that but I have not made special examina-

tion of

—

Q. Now, you stated that certain lands along the

banks of the creek were subject to overflow during

the freshet season of water? A. I did.

Q. Did you get that information from hearsay

—

you can answer that "Yes" or "No."

A. No, sir.

Q. Did you get the information from seeing the

lands overflowed? A. No, sir.

Q. The only source then that you had from which

to come to that conclusion was by seeing drift wood

of one kind or other or debris on the land ?

A. Yes, sir, and also from the character of the

vegetation [258—202] growing on the land.

Q. You could tell from the vegetation growing on

the ground? A. Yes, sir.

Q. Did you see growing on the land—when did
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you make this examination?

A. The latter part of June, 1909.

Q. Did you see grasses, blue-stem and red-top and

all these other kinds of grasses growing upon some

of the lands at that time ?

Q. I did; all the kinds that have been mentioned.

Q. Because you saw these grasses growing upon

the land you concluded they had been flooded at one

time or another'? A. I did.

Q, And if there was no grass upon the land it

showed there had been no flood'?

A. That is true.

Q. Did you notice sagebrush upon the land*?

A. I have.

Q. Was there sagebrush growing upon any of

this land you saw grass growing upon?

A. I saw sagebrush on Section 15, Township 17

S., R. 44 East, but it was chiefly dead.

Q. Did you observe the spring water and springs

that flowed into or arose upon Section 5, Tp. 16 S.,

R. 43 East?

A. I know of a spring on Section 5, Tp. 16 S., R.

43 East, but, as I recollect and I am very positive, it

is not a flowing stream outside.

Q. You have seen that spring flow there during

the month of June ?

A. No, sir, during the summer it does not flow.

Q. It simply produces water enough to keep it in

quite a hole [259—203] or puddle ?

A. Yes, sir, it is quite a good spring.

Q. So far as you know there is no difference this
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year than for several years'?

A. The spring is on the side of the road and I

have passed it every year for three years, and I think

it has been about the same for the three years.

Q. At other seasons of the year does the spring

overflow its basin?

A. I have seen the road in the vicinity of the

spring quite muddy from the overflow of the spring.

I have never noticed that it crossed the road and

penetrated the field.

Q. You mean to say by that then that you have

seen it overflow its basin? A. I have.

Q. Can you say it never did overflow portions of

the land? A. I cannot.

Q. Now the bank of Willow Creek from Cole's

property on down this way at places it varies in

height/2', doesn 't it ? A. Very much.

Q. Some few places it is low and other places it

is rather high ? A. Yes, sir.

Q. When the creek gets up because of the fresh-

ets higher than the banks at the low places, the sub-

stance of your statement is that it overflows the land

immediately adjoining? A. Yes, sir.

Q, I think you testified pertaining to the topogra-

phy of the ground in Section 31 and the channels of

the stream?

A. Yes, sir. Township 15 S., R. 43 East.

Q. You stated that the channel at that place was

2O0' feet wide ? [260—204]

A. Yes, sir, the old channel has been washed out

to a width of 200 feet.
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Q, I don't care about the old, or the new, or any

other except the channel of the creek as existing

there at the time jou saw it ?

A. I would not say the channel outside is 200 feet

wide because the old channel, or the channel which is

200 feet wide is only 12 feet deep, but since that chan-

nel was cut a new channel six feet deep was cut.

Q. Within that same space? A. Yes, sir.

Q. Did you see it cut? A. ISTo, sir.

Q. Do you know when it was cut?

A. Xo, sir.

Q. It may have been existing there for thirty

years? A. It may.

Q. Now the banks—the distance between those

banks is about 200 feet, you would say?

A. I wish to qualify that last statement. The

old channel is completely grown up with trees and

brush and the new channel is not, so that I knew^ it

was the old channel.

Q. How large are the trees?

A. The trees there are thirty or forty feet high.

Q. Then how many years do you think it would

take the trees to grow thirty feet high?

A. I think it would take ten years to grow that

high.

Q. You think they would grow that high in ten

years ?

A. Yes, sir, they having water that wa3^

Q. Then, this new channel you speak of is at least

ten years old?

A. I don't think that that follows. [261—205]
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Q. You don 't think that that follows ?

A. No, sir.

Q. Well, at any rate, from bank to bank it is

about 200 feet you say? A. I do.

Q. And that channel varies in depth to 25 feet

at the greatest depth?

A. The greatest depth is 18 feet.

Q. From the bed of the creek ?

A. From the bottom of the lowest bed to the top

of the bank.

Q. That is 18 feet? A. Yes, sir.

Q. Did you measure that ? A. I did not.

Q. You just guessed if olf with your eyes and

didn't measure it and you don't know?

A. I would state it is within a few feet of that.

Q. If it were nm with levels and it ran 25 feet

you would say that it ran 'Svithin a few^ feet"?

A. I would say I measured it by my own height/?-

on the bank so that I would say that the depth T\dll

not vary from 18 feet more than, at the most, two

feet.

Q. Then, it might be 20 feet high according to

your statement ? A. It might be.

Q. You say you measured it from your own

heights. Do you mean to say you marked the size

of your own height/^ on the side of the bank and then

climbed up and marked it again ?

A. I stood in the bed of the new channel and that

is exactl}^ six feet high. Then by ascending to that

height/i or onto the bend of the old channel I could
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tell very closely as to the height/^ of the remaining

bank. [262—206]

Q. Then you thought after you stood up on the

next bank your height/^, was about six feet below the

top? A. Yes, sir.

Q. Was Mr. Johnson along there with you?

A. He was.

Q. Did he put the measurements upon that ?

A. He estimated with his eyes.

Q. Just as you did ? A. Yes, sir.

Q. That is the way the measurements were made ?

A. On that piece it was.

Q. Did you measure the location of the dam site

by your height/^ in the same manner ?

A. I did not.

Q. You knew that it was important to find out

the height/? of these banks and you knew that jom

were coming here to testify ? A. I did.

Q. The, why didn't you measure them so that

you could testify truthfully as to the exact height/?, ?

A. I can testify as well from my eyes as I could

from chaining it.

Q. You wish to say that you could get the dis-

tance with your eye as well as from any other

measurement known either to you or Johnson?

A. No, sir, I didn't say that.

Q. Do you know the waj^ you could have got the

truth exactly as it is?

A. One could have used the level rod and got it

exactly.

Q. You knew that at that time ?
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A. I did. [263—207]

Q. And Johnson knew that at that time ?

A. He did.

Q. You knew your evidence was to be used here

in this case and still you never took the trouble to

do that?

A. I didn't take the exact lieight/i to the inch.

Q. You knew that Mr. Johnson read off from his

book as a surveyor when he testified and gave his

testimony exactly the same as if it were taken by a

surveyor when he was simply estimating or guess-

ing about it ?

A. I did not consider that it was guessing about

it.

Q. He was estimating ? A. Yes, sir.

Q. You saw him do that; you gave the exact

figures and gave testimony as their exact height/?,?

A. And I still assert the height/is are correct.

Q. You still assert those are the exact heighti^s

and yet you told us you might have been two feet

out of the way ?

A. On that one measurement.

Q. Did you measure all these other places the

same way?

A. The most of the other places I testified to they

were measured all in the same way.

Q. The most of the other places you testified to

were measured in the same way? A. Yes, sir.

Q. You made then no accurate measurements

down there ? A. Not with a level.

Mr. HUNTINGTON.—Are you speaking now of



The Willoiv River Land & Irrigation Co. 263

(Testimony of Thomas W, Clagett.)

the depth measurements or all

—

WITNESS.—Depth measurements altogether.

[264—208]

Q. You testified here as to various quantities of

land that were overflowed at times. Did you run a

chain and survey that land off as to each one of those

pieces you testified about?

A. A¥e used the chain and transit on all but the

pieces on Section 9, Township 16 S., R, 43 East.

Q. Then how much land did you say there was in

Section that overflowed?

A. I said ten acres.

Q. As to that ten acres you simply made a guess?

A. I did. I have been estimating lands for

twenty years.

Q. But you didn't ever measure flood lands up
here before?

A. No, sir, I never measured flood lands up here

before.

Q. Why didn't you measure that piece off with

the same care as the other pieces in that?

A. Because I know from personal experience I

can estimate a tract of ten or fifteen acres almost

correctly. It wasn't necessary to measure it.

Q. Why didn't you estimate the others the same

way? A. Because they were too large.

Q. As a matter of fact did you go around and

measure those pieces of land with the transit ?

A. Mr. Johnson did and I chained.

Q. Did you drive stakes?

A. We used pins.
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Q. And 3^ou went clear around the property ?

A. Yes, sir.

Q. Was there any water on that land?

A. On part of it.

Q. You may have taken in i^arts that were not

flooded ?

A. In some of these tracts there would be natural

small ridges. [265—209] They might vary from

two or three feet to five or ten feet and of course we

couldn't angle around those pieces and they were in-

cluded.

Q. And 3"0u didn't take them out?

A. No, sir, we didn't take them out.

Q. And you just counted them in as submerged

land?

A. They were included as submerged land.

Q. You included those as submerged land?

A. Yes, sir.

Q. And you testified here the other day that was

all submerged land? A. I didn't so testify.

Q. Didn't you say so many acres of land were

submerged? A. I did.

Q. From the various numbers of acres which you

swore yesterday were submerged land you now admit

a portion of them were not submerged?

A. I do.

Q. Why did you attempt to convey the im-

pression, and leave it in your evidence, that all of

the land was submerged when you knew it was not ?

A. I didn't state all this land was submerged. I
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stated there were so many acres on each tract that

were submerged.

Q. Now, I call your attention to Exhibit No. 4 of

Plaintiff's proof. You had this in your hands

yesterday when you were testifying, and you were

looking at that exhibit and spoke about submerged

land? Yes or No? A. I had.

Q. And you testified that was correct?

A. I ]>elieve I testified that there were 88.68 acres

of submerged land on that section. [266—210]

Q. You testified that there were 88.68 acres of

submerged land on that section? A. Yes, sir.

Q. And now you know there is not 88.68 acres of

overflowed land and part is above?

A. I still know there is 88.68 acres of submerged

land on that section.

Q. Will you swear that all of that is submerged

land—that 88 acres?

A. I didn't refer to that particular 88 acres. I

wish to explain this: On this tract which is marked

on this plat there are several small ridges that are

not ordinarily overflowed that are included in this

line as shown on the plat.

Judge WEBSTEE.—You are referring to that

which is colored green?

WITNESS.—Yes, sir. There are submerged

lands on this section which are not shown in this

green line. There are necks that run from this main

body which are submerged the same as this. It

wasn't practicable to survey separately all those

small necks, and that left more out of the land we
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meandered around than was included in the meander

line of land that wasn't submerged.

Q. Then, from this expla^ation of j'^ours, you im-

peach the correctness and truth of this Exhibit 4?

The colors up there are not true?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, as stating a fact which is not true,

and putting the—^and attempting to put the mtness

in a position which is false, and to make his testi-

mony [267—211] different from what the witness

clearly intends it should be.

Q. Then you msh to say by your explanation that

the place marked green, colored green on Exhibit 4,

is not actually true as a correct representation of the

ground at that place?

A. I will say there is possibly an acre of that

ground as included within that green line which is

not submerged ordinarily.

Q. And also the lines that run around the green,

they are not correct there, are they ?

A. As nearly correct as a meander line could run

around them, the water not being on the ground.

Q. In 'Other words you estimate them as being

correct, and that is the reason

—

A. According to our best judgment that is the

overflow line.

Q. Then when you spoke of there being coules or

ditches or ponds running up in addition to those that

are colored green you really did not mean to say that

these lines are correct?

A. I still adhere to what I said.
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Q. Instead of there being an acre of high land

that is not submerged in Section 5 of this Exhibit 4

I mil ask you if there is not nearer twenty acres of

that? There are tw^o whole knolls that is not over-

flowed at all and has sagebrush growing on it ?

A. The entire land has been overflowed, but the

ordinary season I didn't see over an acre or so that is

not overflowed.

Q. Will you say there is not at least twenty acres

of sagebrush on that section? [268—212]

A. I have not said there is no sagebrush on the

land.

Q. How much sagebrush is there on the land?

A. I never measured it.

Q. Give me your best judgment.

A. I cannot answ^er, I never estimated it.

Q. Didn't you testify that all this 88 acres was

grass land upon which sagebrush would not grow ?

A. I didn't testify to that.

Q. Didn't you testify to that in general with all

the other testimony you gave the other day?

A. I have not said there was no sagebrush on it

;

there is on some of it.

Q. On portions of the land which you have

marked as overflowed land, and you have testified

that it is meadow-land and valuable grass grew

there, then you testify that sagebrush also grows

there ?

A. There may be some small portion of sagebrush

but there is grass on all of it.

Q. I would say there is.
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Q. Have jow got in yonr notes the amount of

land that is not submerged and which is colored

green? A. I have not in my notes, no, sir.

Q. Why didn't you put in the amount of the

knolls that were on these pieces of property which

you claim was submerged ?

Q. Because they were too small to estimate.

Q. Will you say the knolls as a whole do not

amount to more than ten acres on this Section 5 of

Exhibit 4?

A. I will. I will add now a correction. That

land includes the creek channel which is quite brushy

there but

—

Q. You have been saying that there were over-

flowed 88 acres and now we learn that part of the 88

acres which you stated [269—213] is overflowed

is creek channel or bed ?

A. It is all overflowed, but I wouldn't call the

creek channel overflowed land.

Q. But you included the creek channel in the 88

acres'? A. Yes, sir.

Q. And if you had not been cross-examined your

statement would have conveyed the impression there

were 88 acres in the land overflowed '^

A. I still maintain there is more than 88 acres.

Mr. Johnson, who ran the transit, was the one that

laid out the lines; I did the chaining. He was the

man in charge of the survey. In my estimation there

was more land overflowed than what he included, and

I can conscientiously swear that, while some of the

land shown in the green lines is not ordinarily sub-
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merged, there is still more submerged land, from the

fact there is land overflowed that is not within the

lines which he ran.

Q. Then you wish to say the land shown as over-

flowed in the green lines at times there is too much

and sometimes too little?

A. The land within the green line is overflowed

land.

Q. All of it?

A. With the exception of these small ridges I

have spoken of.

Q. It is all overflowed land with that exception?

A. Yes, sir.

Q. And the creek-bed?

A. And what is in the creek channel on these

particular tracts. And, in any of the tracts where

the overflowed land lay on both sides of the creek

we, of course, included by taking our measurements

across the creek and included the creek channel in

our measurements. [270—214]

Q. But you never made that statement the other

day when he testified the other day, did you ?

Mr. HUNTINGTON.—He volunteered it to-day.

Q. You never made that statement the other day ?

A. I testified to the amount of the land, of over-

flowed land on each side of that tract.

Q. You never made that statement the other

day—yes or no ?

Mr. HUNTINGTON.—Counsel for complainant

objects to the method of cross-examination for the

reason that this witness upon cross-examination was
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not asked as to the correctness of those plats but was

interrogated as to the amomit of overflowed lands

upon these several tracts. Mr. Johnson, while upon

the stand, was asked whether those plats represented

the overflowed lands as he surveyed them, and the

plats were introduced when Mr. Johnson was on the

stand.

Q. Then you want the question asked again be-

cause you do not recall what statement it was you

made ? A. No, sir, that is not the reason.

Q. Then answer, if you do recall"?

A. I started to answer but you interrupted me.

The question as I recollect it was as to the other day

when I testified I made any mention of these lands

included in the green lines which were not over-

flowed. I now say I did not because that phase was

never brought out or asked for.

Q. You never told us that a part of the 88 acres,

referring [271—215] specificall^y to Exhibit 4,

which you claim was overflowed, and which are

shown by green marks on Exhibit 4—you never

claimed or explained that a part of it was the creek-

bed, did you? A. I did not.

Q. You knew at the time you were testifying that,

if you were not cross-examined on that exhibit that

your evidence would convey an entirely different im-

pression to the person reading it ?

A. I did not.

Q. You did not? Now, Mr. Johnson when he

testified (you heard him here) he said that Exhibit

4, the green line, represented the amount of land
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overflowed? A. I belieye he did.

Q. And that it was 88 acres of overflowed land

within the green line on Exhibit 4?

A. I believe he so testified.

Q. And now you wish to say he was mistaken in

that there are parts of it that are ridges which are

not overflowed and part of it is creek-bed %

A. I presume that in making the statement he did

not consider or take into consideration the creek-bed.

Q. He also forgot to take out of it the land that

was not overflowed, and which he had marked over-

flowed, didn't he?

A. I believe there was no mention made of it.

Q. Xow, did he make similar mistakes in locating

that dam on Sections 27 and 28 ?

A. He did that correctly.

Q. What he swore there is true ?

A. It is the truth.

Q. Irrespective of what he may have sworn to in

his evidence? [272—216] A. It is.

Q. In Exhibit Xo. 5, being Section 23, Township

16 S., R. 43, you have in that exhibit—you testified

that in that section (after looking at this exhibit as

handed you by Mr. Huntington, your counsel) you

testified that there was 45.6 acres overflowed, didn't

you? A. I did.

Q. Yes, sir. Now, there are parts of that 45.6

acres that is not overflowed land, isn't there?

A. No, sir.

Q. Do you wish to say that is all overflowed land?

A. I do.
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Q. All overflowed and bottom grass land you were

talking about ?

A. The creek channel traverses that land the same

as the other.

Q. The creek channel is still a part of the 45

acres'? A. It is.

Q. You would not call the creek channel meadow-

land? A. I do not.

Q. And .yet you said this 45 acres was meadow-

land worth $45.00 per acre ?

A. It was never figured on putting the price on it.

Q. But the creek channel was figured out as part

of the overflowed land ?

A. If the land overflowed were to be figured to a

fraction of an inch or a foot the creek channel, of

course, ^\^uld not be included.

Q. Didn't jou have to figure to a fraction when

you figured out 45.61 acres ?

A. Those figures undoubtedly were dra\\Ti from

—

Q. I am not asking you that question'— [273

—

217]

A. The figures undoubtedly were made from the

measurements taken and probably when they were

figured they resulted in the fractions and so were set

out.

Q. (Pre^dous question read to witness—Didn't

you have to figure to a fraction when jow figured out

45.61 acres?) Answer j^es or no. A. Yes, sir.

Q. Then, when it was figured out to the inches and

feet in the shape of 45.61 acres it included the creek-

bed? A. I didn't do the figuring.
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Q. You testified to the same figures—the same

amount? A. I did.

Q. And 3^our testimony included the creek-bed as

part of the overflowed land ? A. Yes, sir.

Q. Do you count the bed of the creek as part of

the overflowed land when describing overflowed

lands? A. Not strictly.

Q. Your evidence then would convey the im-

pression of untruthfulness or correctness ?

A. It would convey the impression that it wasn 't

considered.

Q. It would convey the imxDression that there was

45.61 acres in this Exhibit 5 which was overflowed

land when in truth there is not that much overflowed

land?

A. I still maintain that there is on each one of

those pieces the amount of overflowed land. We did

not, or at least I did not claim that line as shown

there is absolutely correct as it would be drawn by

angles.

Q. You had a suiweyor there drawing, did you ?

A. Yes, sir.

Q. (Previous question read to witness—It would

convey the [274—218] impression that there was

45.61 acres in this Exhibit 5 which was overflowed

land when in truth there is not that much overflowed

land?) A. Well, I presume it does.

Q. Now, instead of one creek in this Section

23 as shown on Exhibit 5 there is more than one

creek-bed ?

A. There are several small channels on it.
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Q. There are several small channels on it. How
many small channels are there?

A. Why, two that I distinctly remember of.

Q. On the submerged land?

A. That were included within the meander line.

Q. There were two creek channels that were in-

cluded within the meander line ?

A. Two small creek channels.

Q. How many more are there in addition to the

two which you have ?

A. There are none that I know of.

Q. Will you say there are none ?

A. There is a small hole there on the meadow-land

which has been gophered out by water—as the work

of water.

Q. That small hole is just like the other creek

channels? A. Yes, sir.

Q. Then, instead of two you have now told us of

three. Now, how many more ?

A. I might say in measuring this level meadow-

land

—

Q. How many more channels are there ?

A. None that I know of.

Q. You have told us of three. You made min-

utes or took notes or memorandum of the land at

the time you were on Section 23? A. I did.

[275—219]

Q. And you also said your memorandum as made

there showed the true condition of the land on Sec-

tion 23 ? A. I did
;
yes, sir.

Q. And that is also true of the land in Section 5,
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Exhibit 4, pertaining to your memorandmn?
A. According to what I testified.

Q. Sir?

A. My memorandmn covers what I testified to.

Q. You don't mean to say yon made a memoran-

dmn of only those things that were good for you and

left out things that were not? A. I do not.

Q. Then, you made a memorandum of every-

thing? A. I did so as nearly as I could.

Q. Let me see jour memorandum.

A. This is not the original.

Q. Where is the original?

A. In my office.

Q. Is it a copy of that?

A. It is partially.

Q. How long will it take you to go and get it ?

A. Just a few minutes.

Q. I will ask you to go and get it and return at

once. And I will ask you not to examine it or per-

mit it to be examined, as you are under examination.

(Witness retired and returned in a few minutes

producing the original memorandum.)

Q. Is this book which you now have the original

memorandum? A. It is.

Q. And it is the one that was made by you on the

ground? A. It is. [276—220]

Q. I Avish 3"ou would turn to the memorandum

that pertains to Section 5, which is Exhibit 4, for

me.

(Witness does so.)

Q. Now, asking you a question, for a moment re-
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turning to Exhibit 4' and the memorandum plat that

you have drawn on Exhibit 4—that you have drawn

in your memorandum-book, I call your attention to

several lines, one, two, three, four, running from

the northwest corner catacomered to the southeast

corner of the little plat as drawn in your memoran-

dum-book, do those represent channels of the creek?

A. Xo, sir.

Q. What are they <?

A. They represent contour lines of the hill drawn

in at random.

Q. Contour lines? A. Yes, sir.

Q. The diiference between each line represents

how many feet?

A. It is not intended they should represent any

feet there at all on that memorandum-book. I wasn't

estimating the hill. I just drew that in to approxi-

mately locate the hill.

Q. Then, those marks simply represent the hill?

A. They simply represent the hill.

Q. Now, ciid you make on this little plat the

ridges—anything to represent the ridges or the por-

tion which is not overflowed ? A. I did not.

Q. That was a m^emorandum that you didn't keep

track of ?

A. This was a memorandum—well, yes, sir, that

is true, I didn't keep track of it. But I will say

this was a memorandum as far as the plat is con-

cerned to show the location of the creek channel and

nothing more.

Q. Then, it simply shows nothing more than the
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creek channel ? [277—221]

A. That is my memoranclmn.

Q. Is that true of all the memorandums as madel
A. Yes, sir, that is the locations and the depths

and measurements of the channel.

Q. The locations and the depths and measure-

ments of the creek channel ?

A. Yes, sir, and was especially designed to indi-

cate those facts.

Q. Have you got a book memorandum showing

the amount of land that is not overflowed and which

is embraced as overflowed in the green on these vari-

ous Exhibits from 3' to 7 ? A.I have not.

Q. You knew that was an important thing to

find out the correct amount which was not over-

flowed that you would represent as overflowed 1

A. My instructions were to show—to have the

overflowed lands measured and that was what we

designed to do.

Q. Who did j'ou get your instructions from?

A. From the office—from my principals.

Q. Did they instruct you to include as overflowed

lands parts and parcels of land which are not over-

flowed? A. They did not.

Q. Then you and the surveyor, Johnson, fixed

that up yourselves?

A. We surveyed the land to the best of our judg-

ment.

Q. And included the high places?

A. We included those because it was impossible

to eliminate them.
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Q. And never spoke of it until it was brought

out in your cross-examination?

A. I did not ; but it was not designedly.

Q. Now, this creek as it flow^s through Section

5 as shown on [278—222] Exhibit 4, how^ wide is

the creek channels, all the channels together?

A. I only know of one.

Q. How wide is it ?

A. The channel is 80 feet on top and 16 feet on

the bottom and 12 feet deep ?

Q. Eighty feet wide on top, 16 feet on the bottom

and 12 feet deep? A. Yes, sir.

Q. In other words, the water at this place must

rise more than 12 feet before it can overflow on any

of what you have classed as overflowed lands ?

A. Yes, sir,

Mr. HUNTINGTON.-^You mean from the bot-

tom of the channel ?

Mr. HART.—Yes, sir, it must rise 12 feet.

Q. You spoke of the width of the channel in Sec-

tion 31; I refer to the channel which you spoke of

as being a new channel, and the trees growing where

the old channel was, do you recall your evidence ?

A. I do.

Q. What made that deeper channel which you

designated in those questions the new channel ?

A. It would be what it cut of later years ?

A. Cut by what?

A. By the flow of water.

Q. How deep is that at that place, the channel

where the flow of water cut it out deeper?
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A. The new channel is six feet below the bed of

the old channel [279—223]

Q. How wide is it ?

A. I can only state from recollection, but I would

say it was about 12 feet wide.

Q. And about how long ?

A. I did not traverse the entire length of the

channel across the entire section.

Q. Give me your best remembrance of it—about

how long. We will take that as an approximation.

A. I only saw the channel on the north and east

lines. I testified on the north channel was 200

feet wide and 18 feet deep.

Q. No, you are answering relative to something

else. I want to know how long that new channel,

which you said w^as six feet deep and 12 feet wide,

that portion of it—it is a part of the whole channel.

I want to know how long that was ?

A. I presume it extends across the entire Section

31. I only saw it on the north side and east side of

the section. The channel was IS feet deep and that

was all I testified, except that I testified on the north

side there was a new channel cvit six feet below the

bed of the old channel.

Q. I don't know whether you misunderstood me
or not, but I will try to ask the question again so

there will be no confusion in your answer. I refer

to that new channel only which you said was 6 feet

deep and 12 feet wide in Section 31. Do you under-

stand? A. Yes, sir.

Q. I asked you how long that new channed was,
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not the channel of the creek, but that new channel

six feet deep and 12 feet wide—how long that is ?

A. I don't know.

Q. Can you give me an approximation or estimate

from what you [280—224] saw of the length of

it ? A. I cannot.

Q. Well, it Avasn't simply one hole, was it?

A. I crossed it on the north line, so far as I can

say it extends—^but I could only see down the bank

probably a hundred feet.

Q. Did you see the same condition at the other

end of the section ? A. I did not.

Q, But 3^ou could see down the bank and see this

channel a hundred feet, so far as you could see ?

A. Yes, sir.

Q. And 3'ou don't know how much farther it ex-

tends? A. I do not.

Q. And you stated that was washed out by the

water? A. I did.

Q. It must have been a violent current or torrent

of water to wash out that distance?

A. A volmne of water that would come through

a cut 200 feet wide would easily wash it out.

Q. A volume of water ?

A. A volmne of water coming through a cut 200

feet wide it would, a channel six feet deep.

Q. What do you mean by a volume of water ?

A. I mean this flood water that comes down Wil-

low Creek.

Q. You mean if the whole channel was full 200

feet wide it would wash out this new channel ?
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A. I do.

Q. Tlieii it must come with tremendous force to

do that ? A. It did wash it out.

Q, It would take a current of how many miles an

hour to [281—225] wash that out %

Mr. HUNTIXGTOX.—Objected to as not proper

cross-examination, incompetent, irrelevant and im-

material.

A. I don't know.

Q. It would have to come with the force of a tor-

rent to do it ?

Mr. HITXTINGTON.—Objected to as not proper

cross-examination, incompetent, irrelevant and im-

material.

A. I don't know; I don't think so.

Q. In your experience ?

A. I don't know; I don't think so.

Q. You don't think it would need a torrent to do

that?

Mr. HUXTIXGTON".—Objected to as not proper

cross-examination, incompetent, irrelevant and im-

material.

Q. It would take a good, stiff current to do it f

Mr. HUNTIXGTOX.—Objected to as incompe-

tent, irrelevant, immaterial and not x3roper cross-ex-

amination.

A. Yes, sir.

Q. That channel would have to be practically full

in order to make a current with volume and force

enough to wash it?

Mr. HUNTIXGTON.—Objected to as not proper
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cross-examination, incompetent, irrelevant and im-

material. [282—226]

A. I don't think so.

Q'. Was there any marks on the side of the chan-

nel to show how far the w^ater had gone out—I am
speaking of the channel in Section 31 ?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, incompetent, irrelevant and im-

material.

A. I don't know.

Q. Has it ever done it?

A. I didn't see any.

Q. Will you say there is not any drift wood or

brush to show it had overflowed ?

A. I will not.

Q. Now, in Exhibit No. 6, Section 25, Township 16

S., R., you testified there w^as 41 acres of land over-

flowed there ? A. I did

Q. Referring to Exhibit No. 6, you testified in

Section 25, Township 16 S., R. 4'3 East, there was

41 acres of overflowed land ? A. Yes, sir.

Q. How much land of that is knoll and is not over-

flowed?

A. There is a knoll which crossed that land and

the land was measured in two separate lands on each

side of the knoll.

Q. It was measured on both sides of the knoll ?

A. Yes, sir.

Q. And in this w^ay your 41 acres was made up

there ?

A. It was made from the measurements of the
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two separate lands
;
yes, sir.

Q. Then you deducted the knoll in this case ?

A. It was not included in the 41 acres. [283

—

227]

Q. You knew it w^ould be wrong to include the

knoll in this instance 1

A. We didn't aim to include any knolls, and that

knoll may not be shown on that plat there.

Q. But you didn't tell us that in your direct ex-

amination, did you"?

A. My understanding of these plats are, that they

represent the amount of overflowed land, taken from

actual measurements, but we didn't pretend to set

off on the plats, as I understand, these little knolls

which might have been measured, but in this case

were not measured. That knoll was not measured

and it is not shown on that plat and is not included

in the computation.

Q. (Previous question read to the witness—You

knew it would be wrong to include the knoll in this

instance and you did; not tell us that in your direct

examination, did youl)

A. I testified to the amount of the overflowed land

and nothing else, to the best of my knowledge.

Q. Mr. Johnson didn't tell anything of that point

in his examination there, did hel

A. I believe it wasn't brought out.

Q. It wasn't brought out and he didn't tell it?

A. He didn't tell it.

Q. In this last explanation of yours did you figure

the pieces of creek in your 41 acres as part of the
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overflowed land?

A. The two small channels which were crossed

were included in the measuremient.

Q. You did then figure as a part of your 41 acres

the bed of the creek ? A. We did. [284—228]

Q. This green on these maps represent the over-

flowed land, don't it ?

A. It represents the extent of the overflowed

land.

Q. That was what it was put there for, to convey

to the mind that it was overflowed?

A. To convey to the mind that particular section

was overflowed.

Q. And that dry land is not included in it, is it?

A. It is not.

Q. But the knoll of dry land is not shown in it,

is it?

A. It was not. It was not intended it should be

shown. These plats are to mark the location of the

overflowed land and it is not intended that they are

absolutely accurate to the foot. The blue line, if you

will notice, the blue line there is put on in a general

way. The lines as run with the instrument were run

by angles and chained and the angles taken at every

chain. The computation is made from those figures,

but the line as put on the plat is a general one de-

signed to locate on the section the location of the

overflowed land. The angles as taken and chained

are not shown upon those plats.

Q. I will ask that his explanation be stricken,

because it does not explain anything, and for the
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further reason it is imintelligible.

Q. This green was placed on this plat to convey

to the mind that all of the land colored green was

overflowed land, wasn't it? A. It was not.

Q. What was it put there for?

Mr. HUNTINGTON.—Objected to as we think it

has been answered. [285—229]

A. It was put there to locate upon the section the

overflowed land.

Q. This doesn't represent then the truth as to the

condition of the land that is included within the lines

of the piece marked green, does it? That is not the

truth, is it ?

A. It doesn't designate it exactly—or we didn't

pretend accurately to designate the exact line of the

overflowed land.

Q. This doesn't represent the truth as to the con-

dition of the land that is included within the lines of

the piece marked green, does it? (Read to witness.)

Now, if that is the truth say "Yes" and if it is not

say "No."

A. I have stated that the green line does not

designate the overflowed land by angles, and, conse-

quently, is not exact as shown on the plat.

Q. Well, does the green as shown on this Exhibit

represent overflowed land? A. It does.

Q. It was put there to represent overflowed land?

A. It was.

Q. Now, you are sure of that? You don't want

to explain that again, do you?

A. I still maintain that that was placed there to

locate relatively the amount of the overflowed land
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and the location on the section of the land of that sec-

tion which is overflowed.

Q. And a part of the land that is embraced within

the green on this section is not ovei'flowed?

A. It is not.

Q. Then this exhibit does not speak the truth?

A. It depends npon what is claimed for it. [286

—

230]

Q. What did you claim—that it was the truth?

Mr. HUNTINGTON.—Objected to for the reason

the witness did not put it in and the witness did not

prepare it, and the witness has never testified that

the exterior lines of the green portion of the plat

accurately represented the overflowed land.

Q. You knew then when this was introduced in

evidence that it did not represent the truth?

A. I did not.

'Q. And, in order to show the high land—in order

to speak the tinith the high land must be shown upon

it?

A. If it was figured to the minute fraction it

would have to be shown.

Q. When you state that it contains 41 acres that

describes the overflowed land? A. It does.

Q. You knew that to speak the truth it must show

the high land ? A. The plat

—

Q. Answer the question.

A. I am going to answer it. As I understand the

purpose of the plat it speaks the truth.

Q. And still it doesn't show the high land, does

it? A. It doesn't show the high land.
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Q. And there is high land in that place you have

marked green?

A. In that section and on Section 5

—

Q. Of that 41 acres you have within those marks
I will ask you if there is not fully fifteen acres that is

not overflowed at all, and that you have put there on

this plat Exhibit 6—if there is not fifteen acres that

is not overflowed at all ? [287—231]

A. We did not measure the land in the knoll

which I have alluded to. I don't know the acreage

of it.

Q. (Previous question read to witness—Of that

41 acres you have within those marks, I will ask you

if there is not fully fifteen acres that is not over-

flowed at all and that you have put there on this plat,

Exhibit 6—if there is not 15 acres that is not over-

flowed at all?)

A. I took no note of the amount or extent of the

knoll which is included in the plat. I don't know

w^hether it is 15 acres more or less.

Q. You saw this knoll, didn't you?

A. I did.

Q. You explained to us aw^hile ago w^hat a good

eye and judgment you had in measuring land with

your eye ? A. I did.

Q. And you told us you could pick out a piece of

land and say that is ten acres and wouldn't miss?

A. Relatively correctly.

Q. Just tell us if that green piece of land that is

not overflowed and that is located in Section 25,

Township 16, within the line you have marked green
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on Exhibit 6, tell me if that piece of land is not more,

according to that eye and judgment of yours, more

than 15 acres?

A. That piece of land lies much longer than it is

wide. I paid no attention to the knoll because it was

of no concern to me. We were measuring over-

flowed land and that wasn't overflowed land and no

attention was paid to it. I don't know the extent of

the land in that knoll.

Q. I will ask you to read the question, and I will

ask the witness to tell us according to your judgment

and experience you have if there is not more than

fifteen acres in that [288—232] dry knoll %

A. I don't know how much there is; I don't think

there is 15 acres.

Q. You don 't think there is 15 acres 1

A. No, sir, I don't.

Q. How many acres do you think it amounts to?

A. I don't know; I never paid any attention to it.

Q. What is the width of the channel of Willow

Creek, or what is the height/^ of the channel—the

bank of the stream of Willow Creek as it flows

through the land set forth in Exhibit 6, Section 25,

Township 16 S., R. 43 East?

A. I have a note here : One channel 25 feet on top,

3 feet on the bottom and four and a half feet deep.

Main channel 26 feet wide on top, 8 feet on bottom, 9

feet deep.

Q. The water then—did you follow the channel

which you speak of being four and a half feet deep

—

did you follow that channel to where it connected

with the main channel of the creek?
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A. I did not.

Q. You don't know how high above the bottom

of the main channel was the bottom of this channel

which 3^ou speak of as being four and a half feet

deep? A. I don't know.

Q. The water in Willow Creek proper before it

could overflow onto this land would have to rise at

least how far or be how deep?

A. The main channel, I believe, is nine feet deep

I stated, and it would have to rise nine feet to over-

flow.

Q. Did you make a measurement of that, or just

guess, or is it an estimation?

A. The measurement of the width was taken by

chaining; as to the [289^233] dejDth, it was esti-

mated.

Q. Is the top of the channel which you speak of

as being four and one-half feet in height/^—in depth

—is the bank or top of that channel on a level with

the bank of the main channel which you said is nine

feet in depth?

A. I would say there was very little difference.

Q. The fact is then it would make no difference

which channel it came the water in the creek would

have to rise at least nine feet or more before it would

overflow any of that land ?

A. I would say so.

Q. Now, how many more channels of the creek

are there that run through Section 25, and on that

part marked green as overflowed land?

A. There are two small channels.
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Q. Two. You have given us tlie widtli and depth

of one of them, give us the width and depth of the

other—this is Exhibit 6, Section 25, Township 16.

A. The memorandum which I have here is: One

channel four feet wide, three feet deep. The main

channel, I have already given that. The third

channel which was not previously given; three feet

deep by five feet wide.

Q. Now, I will call your attention to the land in

Section 13, Township 16 S., R. 43 East, as shown on

Exhibit No. 7. You stated or testified the other day

there was 36 acres of land overflowed there *?

A. I did.

Q. In your testimony when you were stating that

you had this exhibit in your hand and read from it^

A. I did not have.

Q. You didn't have this in your hands?

A. No, sir. [290—234]

Q. Didn't you have these in your hand when

being examined in direct examination the other day'?

A. I had them in my hand but I took the figures

from my memorandum book.

Q. You did have them in your hand and examined

them"? A. I did; yes, sir.

Q. You did testify that they were correct the

other day, didn't you, when you had them in your

hand and examined them? A. I did not.

Q. There was another question I desired to ask

you pertaining to Exhibit 6, Section 25, Township 16

S., R. 43 East. Isn't it true that sagebrush and

grease w^ood is growing all over the piece of property
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which you have marked on this exhibit as overflowed

land?

A. There is considerable sagebrush on that land.

Q. There is sagebrush on it ? A. Yes, sir.

Q. When you testified the other day that you

knew overflowed land because when it was subject to

overflow it kills off the sagebrush and there was no

sagebrush on it, that didn't apply to those pieces of

property? A. I did not so testify.

Q. Didn 't you testify to that effect 1

A. No, sir, Mr. Johnson so testified.

Q. Then, when Johnson testified to that it wasn't

true, w^as it, as applicable to these pieces of land?

A. I think not, though he stated "when water

stood on it for any length of time."

Q. Do you mean that the overflow kills it only in

twenty years or stands overflowed

—

A. The character of the land anywhere it is over-

flowed, unless [291—235] it is high land in the

valley.

Q. But you do find sagebrush and greasewood all

over it?

A. It has, scattering over the tract.

Q. It is just as thick over that as it is on the side-

hill? A. No, sir, it is not so thick.

Q. Practically so?

A. No, I would not say that.

Q. But you could find plenty of places up through

the valley where it is thicker?

A. The larger part of that is mowed land, and if

it were covered with sagebrush it couldn't be mowed.
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And Iia}^ is put up on it every year, I am told, except

on the knoll.

Q. How many acres are there in the knoll?

A. I don't know, but I would say of the over-

flowed land that is mowed there might be 15 or 20

acres.

Q. Then there is 15 or 20 acres in reality that is

overflowed?

A. There is grass on all this 41 acres, which shows

it is overflowed land.

Q. Because it has grass on it?

A. The character of the vegetation shows that.

Q. Who told you that?

A. I know that from experience.

Q. You have never seen any overflowed land here,

with water on it? A. No, sir.

Q. Then, there is overflowed land of fully—so

that it can be mowed—15 acres?

A. I think that would probably cover it; jes, sir.

Q. How much now in Section 13, Exhibit 7—you

testified the other day there was 36 acres of over-

flowed land there ? A. I did. [292—236]

Q. Mr. Johnson testified to the same?

A. I believe he did; yes, sir.

Q. And you located that—that is located where

that overfiowed land is in Section 13, Exhibit 7, as

shown by the green on Exhibit 7?

A. The line around that was run b}' angles; the

green line there is only placed on to indicate the gen-

eral location.

Q. I didn't ask you anything about angles. Read
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the question to him. (Previous question read to the

witness.)

A. It is designed to indicate the overflowed land.

Q. The green is put there for that purpose %

A. Yes, sir.

Q. Now, tell me how many knolls are there within

that area—the west half of the southwest quarter?

How many knolls are there that are not overflowed

at all?

A. I don't recall of any. I think nearly all of

that land is mowed land.

Q. Will you say there are no knolls on that that

is not overflowed?

A. I will not say so; there may be small knolls.

Q. How much of that is covered with sagebrush?

A. There is no sagebrush on it that I recall.

Q. Will you say there is no sagebrush on it ?

A. To the best of my recollection there is no sage-

brush there.

Q. Now, in Section 5, Township 17 S., E. 44 East,

as shown on Exhibit 8. You do not make any claim

for any overflowed land in that at all?

A. No, sir.

Q. That is all land that is not capable of being

irrigated?

A. Not by overflowing from the creek channel.

[293—237]

Q. Now, in Section 9, Township 17 S., R. 44 East,

as shown on Exhibit 9, you do not claim any over-

flowed land there at all?

A. We do not; no, sir.
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Q. In Section 15 as shown on Exhibit 10 you tes-

tified there were 80.74 acres that were overflowed,

didn't you? A. 80.74 acres.

Q. That is figured down to the feet and inches

you speak about? A. Yes, sir.

Q. And you have seen this Exhibit No. 10 at

numerous times— It has been in your keeping be-

fore the commencement of this trial?

A. No, it was not.

Q. You have seen it? A. Yes, sir.

Q. You know it was offered here in evidence?

A. I do.

Q. And the part marked green on the map is for

the purpose of indicating the land that is over-

flowed? A. It is.

Q. Now, tell me how much of that is ridges that

is not overflowed at all within the area marked

green? A. I cannot tell you.

Q. Give me your best judgment?

A. The land there is supposed to be the over-

flowed land.

Q. I am not asking you of the "supposed," I ask

you to please tell me the number of ridges or knolls

that is within the area indicated by the coloring

green on this map, the acreage ?

A. I cannot give it, as I stated.

Q. Then give me the niunber of knolls or ridges

without regard [294r—238] to the acres?

A. I cannot give the number.

Q. How many do you think there are?

A. Why, I would think there were possibly three
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or four narrow ridges running through the land.

Q. They are covered with sagebrush?

A. There is sagebrush on that land.

Q. And there is sagebrush all over in various por-

tions all over outside of the ridges?

A. Yes, sir, and most of it is dead.

Q. How did you run the mower over that?

A. It has never been mowed; no hay was ever put

up on that piece.

Q. No hay was ever put up on that piece?

A. Xo, sir.

Q. Now, I presume in these 80.74 acres as over-

flowed land you have also figured in the creek beds

and channels, all of it is overflowed land?

A. The overflowed land lies on both sides of the

channels of the creek and they were not taken out of

the measurement as we measured the land, so they

would be included.

Q. Then they are included?

A. They are included; yes, sir.

Q. And there are also figured in as shown by the

green on this map the various ridges and knolls

which you remembered are four?

A. I think I said three. They are figured in that

green.

Q. Can you give me an approximation of the num-

ber of acres of the land included in these four ridges

or knolls?

A. It would be a guess upon my part. There

might be anj^where from one to three acres. [295

—

239]
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Q. You think from one to three acres'?

A. Yes, sir.

Q. You didn't make any plat of the number on

Section 25?

A. We claim no overflowed land on twenty-five;

no, sir.

Q. Now, in your evidence

—

A. We claim it is riparian but we do not claim

it is overflowed land.

Q. You made no claim as to overflow?

A. No, sir.

Q. Did you make smy claim as to whether any of

it could be irrigated by damming up the creek?

A. I stated it could not be.

Q. You stated about several of these pieces of

property the irrigated land could be increased by

damming up the creek ? A. I did.

Q. Did ,you testify as to any overflowed land in

Section 23, Township 17 S., R. 44 East?

A. I don't remember whether that section was

asked about or not.

Q. Didn't you testify—I refer to Section 23,

Township 17 South, Range 44 East, a piece of prop-

erty that has no map pertaining to it, do you recall

testifying pertaining to that?

A. I do now; yes, sir.

Q. Did you say there was any land on that section

that was overflowed? A. I did.

Q. That is one section that you did not make

minutes of yourself?

A. Yes, sir; there was never any measurement
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made of that section at this time.

Q. You didn't make any measurement of that

section? A. No, sir. [296—240]

Q. Did you ever make any measurement of that

section %

A. I did not but our company had it measured.

Q, Were you present when it was measured *?

A. I was not.

Q. Then, this measurement you testify to was

simply hearsay, or what somebody told you?

A. It was according to our map, which was made

for us at a fornier time.

Q. It was not made with reference to this suit ?

A. No, sir, and I have no personal knowledge of

ttie survey.

Q. Nor of the condition of it ?

A. I have of the condition of it; I have been en-

tirely over it.

Q. Insofar as the witness' testim^ony pertaining

to this Section 23, Township 17 S., R. 44 East, which

he testifies to some data furnished by someone else,

I will ask that it be STRICKEN OUT AS INCOM-
PETENT, IRRELEVANT AND IMMATERIAL.

Q. Sagebrush grows on Section 23?

A. On some of it.

Q. It is all out up by high knolls and ridges ?

A. The meadow-land is not.

Q. I am not talking about meadow-land—the sec-

tion is ?

A. The bench land is; yes, sir. The bench land

is cut up by high knolls and benches on it.
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Q. And the amount of overflowed land, from

mieasiirement made by yourself, if any, you don't

know the amount ?

A. Only as I would estimate it from going over

it. I never have measured it.

'Q. You never measured it?

A. Only to this extent. I have measured the east

line of the section and the north line in connection

with a former suit we had. [297—241]

Q. But as to the amount of overflowed land you

never measured or chained that?

A. Not around the entire piece; no, sir.

Q. And your estimate as to the amount of land

that is overflowed in Section 23 couldn't be any bet-

ter than your estimates of the amount of knolls and

dry lands in those other pieces?

A. The testimony as to the knolls

—

Q. No, I am asking now, is your estimates in one

case any better than they are in the other?

A. I would think they would be of the same

class.

Q. Then, I don't care to ask for it because it

would not be competent. I will ask that all his evi-

dence as to Section 23, Township 17 S., R. 44 East,

BE STEICKEN FROM THE RECORD.
Mr. HUNTINGTON.—We resist the motion.

Q. You gave us the value of various classes of

land the other day when you testified, do you recall

that? A. I do.

Q. And you also stated at that time, if I remem-

ber, that as to certain portions of the land the value
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was little and as to other land the increase in value

would depend on whether the neighbors living

around improved their property; if they improved

their property it would make your property more

valuable '?

A. That question was based—the question was

based upon the supposition being put to m^e of the

water being permanently taken from the lands on

Willow Creek, and my answer was based upon that

supposition.

Q. Well, you did testify that your lands would

increase in value if your neighbors improved theirs

it would make yours more valuable'? [298—242]

A. I testified if the neighbors improved theirs

ours would be improved because the neighbors would

want ours for pasture; they would be valuable to

them.

Q. To them ? A. Yes, sir.

Q. And to you—to the company?

A. Yes, sir.

Q. That is the policy of the Eastern Oregon Land

Coinpany, to let the neighbors improve their land to

improve theirs ?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant, immaterial, argumentative and call-

ing for a mere opinion of the witness.

A. I cannot state what the policy of the company
is; they have never advised me of it.

Q. You loiow they have never made any improve-

ments upon their holdings

—

A. Not at this end of the grant.
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Q. Down in this valley'?

A. They have made some slight improvement on

it.

Q. What?

A. They are at the present time clearing up a

tract of land on Willow Creek.

Q. I am talking about the time prior to this suit?

A. It was begun last year.

Q. Just before the beginning of this suit ?

A. When was the suit begun?

Q. In October of last year.

A. The clearing was begun some time in the

spring or early summer of 1908 ; I don 't remember.

[299—243]

Q. It was commenced after the defendant com-

pany commenced their work in that valley, wasn't it?

A. I don't remember.

Q. But you remember the time they conunenced

constructing that dam up in Sections 27 and 28, don't

you?

A. I know about the time they begun
;
yes, sir.

Q. And you commenced after that to clear up

some land ?

A. The correspondence relating to this clearing

was begun the preceding fall. I cannot state

—

Q. I amx talking about when they commenced

work ?

A. I cannot state when the contractor begun

work.

Q. How much was contracted to be cleared?

A. Contracted to have 125 acres cleared.
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Q. And you have owned the land in Willow Creek

valley for how many years?

A. I believe since 1867.

Q. You claim they have owned it since 1867, this

company and its predecessors, and during all that

time you finally started to clear up 120 acres of land,

haven't you?

A. I believe in Willow Creek that is the extent of

the land cleared.

Q. And the value of your land has been improved

from time to time from the work and labor of others ?

Mr. HUNTINOTO'N.—Objected to as incompe-

tent, not proper cross-examination, irrelevant, im-

material and argumentative.

A. Undoubtedly.

Q. Now^, as to the time in 1908, in the first part of

the year during the months of March, February, and

April and May, the [300—244] complainant com-

pany, the Eastern Oregon Land Company, had its

office upstairs in a little stone building over what was

the First Bank of Vale at that time ?

A. Up until the 15th of May.

Q. Until the 15th of May? A. Yes, sir.

Q. During the months of April and May and

thereaftex for some time the defendant company, the

Willow River Land & Irrigation Company, had its

offices upstairs in that same building?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination and counsel for complainant here

states that if the counsel desires to make this mtness

their witness upon this subject w^e shall reserve the
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right to cross-examine him.

A. Why, I think they took offices there in the

month of April. I am positive it was not before

April and they were tenants in the building when I

left there.

Q. And the doors entering your office and the door

entering this company's office were in plain view one

of the other?

Mr. HUNTINGTON.—Our objection and state-

ment applies to all this testimony.

A. Yes, sir.

Q. And during that time you were the resident

agent of this company in charge of their offices ?

A. I was.

Q. You know Mr. Leonard Cole?

A. I do. [301—245]

Q. And knew him in 1908 ? A.I did.

Q. And for several years previous?

A. 1907 I became acquainted with him.

Q. He brought you over to the Town of Vale when

you first came here and he was one of the first men
you knew here ? A. Yes, sir.

Q. Now, during the month of April, the first of

April, 1908, and thereafter you knew Mr. Cole was

connected with this defendant company, didn't you?
A. I did.

Q. You knew at that time that they were spending

money in the constructing of the dam up on Sections

28 and 27? A. I did not.

Q. You knew they were starting in with the

irrigation system? A. I did.
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Q. And you knew they were building a dam up on

Sections 27 and 8?

A. I knew they were building a dam but I did not

know on what sections.

Q. You knew it was on the one where the old

mining claim had been ?

A. I had never been up there at that time.

Q. You knew the mining claims in that canyon?

A. I did by hearsay.

Q. It was generally known there was. mining

ground owned by Mr. Leonard Cole ?

A. I had no knowledge of it except that I knew he

had filings upon that land.

Q. You laiew he had filings upon that mining

ground dating back to 1894 % [302—246]

A. I did.

Q. And you knew the ground had been worked as

mining claims for years before thatf

A. I did not.

Mr. HUNTINGTON.—I wish to interpose another

objection to this line of testimony: Objected to as

incompetent, irrelevant, immaterial for all reasons,

and particularly for the reason that no mining claims

were ever filed which in any way affected, or could

affect, the rights of the complainant company or its

predecessors in interest, and for the further reason

that the matter—^the question as to whether or not

this land or any part of it is subject to mining claims

has been adjudicated by the Department of the In-

terior prior to the issuance of the patent—the patent

offered in evidence and the patent includes the de-
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fendant and all others upon the question. We object

to it as not proper cross-examination, the witness not

haying been asked upon direct examination any ques-

tion relatiye, or in any manner pertaining to this sub-

ject, and further because it calls for hearsay eyidence.

Q. Will you say that it was not generally known
in this community and as such known to you that the

land in that canyon running through Sections 27 and

28 had not been worked off and on for thirty years

and more as a mining property?

A. I don't know what was generally known ; I did

not know anything of it myself.

Q. You had not heard of it ? [303—247]

A. Xo, sir.

Q. How long after—I belieye your name is Mr.

Thomas "W. Clagett? A. Yes, sir.

O. Haye you got the copy of the letter which you

wrote to Mr. Leonard Cole on May 19th, 1908, the

copy of which is set forth in your af&dayit dated the

19th day of Noyember, 1908 used in this case?

A. It is my recollection that I deliyered those

copies to Mr. Huntington.

Mr. HUXTIXOTON.—We will concede that is a

true copy of that letter.

WITNESS.—I will add that if I did not turn them

oyer to Mr. Huntingon they are still in the office.

Mr. HART.—You will admit these are true copies

of those two letters ?

Mr. HUNTIXGTON.—Yes, sir, and we are will-

ing those two letters shall go into the record as the

letters and addressed in one case to Leonard Cole and
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in the other case to Mr, D. M. Brogan and the Willow
Eiver Land & Irrigation Company, the first being

dated May 19th, 1908 and the other June 18th, 1908.

Mr. HART.—Now, under the stipulation, I will

read these letters into the record

.

Mr. HUNTINGTON.—The only objection I make

to that is that I do not want to waive my objection

that it is based upon the fact this is not proper cross-

examination and you are making him your witness

for this' purpose. So far as the letters themselves

are concerned and the manner of proof—^these let-

ters may be read into the record subject, however,

to our objection that this examination is not

[304—248] proper cross-examination, complainant

waiving all questions as to the manner of proving

the letters.

Mr. HART.—The first one datedi:

"Vale, Oregon, May 19th, 1908.

Mr. Leonard Cole, A^ale, Oregon,

Dear Sir:

We are in receipt of a letter from the head office

instructing us to inform you that the Eastern Oregon

Land Company holds United States Patent to the

lands in Sections 21, 27, Township 14 South Range

42 East W. M. which you are undertaking to sell to

Mr. D. M. Brogan. And that it intends to assert its

right to same and will resist any attempt to flood the

land or otherwise enter upon it by injunction suit.

Yours truly,

EASTERN OREGON LAND COMPANY.
By THOMAS W. CLAGETT, Agent."
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Q. That is the letter that you wrote and sent to

Mr. Cole at that time ? A. It is.

Q. Previous to that time you had learned that

they were doing work upon this reser\'Oir site and

were going to make a reservoir there ?

A. By hearsay.

Q. And you had communicated that fact to your

head office ?

A. I had communicated the fact that Mr. Cole was

undertaking to convey lands we owned.

Q. And that the new predecessor was going to

build a dam so as to make a resen^oir to hold the

water?

A. I did not know at that time on what land the

dam was going but that he was seeking to convey the

land. [305—249]

Q. You knew the dam was being built '^

A. I did not know what land it was being built on.

Q. Have you got copies of the letters which you

wrote to your company at that time *?

A. I would have; yes, sir.

Q. And you have their answers ?

A. I do have
;
yes, sir.

Q. I wish you would bring them all into court this

afternoon. Now, at the time you wrote this letter

you were still occupying joint rooms over here to-

gether these two companies?

A. I believe not. The letter, I believe, is dated

the 19th of May and I moved the 15th of May.

Q. You had just moved—I mean rooms adjoin-

ing? A. Yes, sir.
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Q. Now, you knew that previous to the time you

had written this letter to Mr. Cole, and at that time,

that large sums of money were being expended in

sending lumber up to this canyon for the construc-

tion of cement heads and cores and other sums in

pa}Tnent for the labor being performed up there %

A. That is not the fact.

Q. Did you know it then?

A. I did not know it and it was not the fact.

Q. Wliy wasn't it, the work commenced up there

even in March, 1908?

A. The work commenced there and was carried

on during the first two months as I say but so that

they had a force of four or five men there digging

pits too—I never was there until July that year.

Q. When did you first hear they were doing work

there ?

A. My—I don't know the exact time. The let-

ters I wrote at the time would have been written im-

mediately when I first heard. [306—250]

Q. Now, on June 18th, 1908, Mr. Martin was here

in the qHj or town of Vale ? A. Yes, sir.

Q. And at that time, and in the company's office,

the following letter was written to Mr. Brogan,

which I will read:

''Vale, Oregon, June 18th, 1908.

Mr. D. M. Brogan, and Willow River Land & Irri-

gation Company, Vale, Oregon.

You are hereby notified that this company objects

to and protests against any occupancy or work here-

tofore, now or hereafter by you or either of you, or
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by any other upon Sections 21 and 27 Township 14

South, Range 42 East, W. M. or any other of its lands

without its consent and will hold all parties acting

contrary to this notice responsible for all conse-

quences.

Yours faithfully,

WALTER S. MARTIN, President,

EASTERN OREGON LAND COMPANY,"
Q. You were present when this letter was written

by Mr. Martin?

A. I wrote the letter at his dictation.

Q. And you sent that to Mr. Brogan?

A. Yes, sir.

Q. At that time you knew the work was being

done in the construction of the dam to make this

reservoir? A. I did.

Q. And Mr. Martin knew that also?

A. He did.

<^. And 3'Ou knew that a large sum of money had

been expended for that purpose previous to the writ-

ing of this letter?

A. I did not so know; no, sir.

Q. Have you been up there recently?

A. Yes, sir, within the last week. [307—251]

Q. After the writing of these letters nothing was

done by the company in so far as the Willow River

Land & Irrigation Company was concerned, and in

so far as Mr. Brogan was concerned or in so far as

Mr. Cole was concerned until the time when the pres-

ent suit was instituted?

A. Nothing that I know of.
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Q. You will bring over all of this letters this

afternoon so that I can see them?

A. If Mr. Huntington savs I shall bring them.

Q. Mr. HART.—No, if Mr. Davis says you shall.

Mr. HUNTINGTON.—Counsel for complainant is

entirely willing that the correspondence should be

brought.

At the hour of 11:55 o'clock A. M., July 23d, 1909,

adjourned until 2:00 o'clock P. M. to-day.

At the hour of 2:00 o'clock P. M., July 23d, 1909,

met pursuant to adjournment as above. Present

same as before.

THOMAS W. CLAGETT still on stand.

Mr. HART.—Did you find those letters for me, Mr.

Ciagett?

A. Why, I found some letters, Mr. Hart.

Mr. HUNTINGTON.—Just what letters did you

want?

Mr. HART.—I want first the letters he wrote to

this company as to what this company was doing

along there in May and April, 1908.

A. (Witness produced copy-book.) This letter

of April 15th, in which I advised them of the filings

of Mr. Leonard Cole that I found the record of our

land. It was through these filings that I first became

aware Mr. Leonard Cole claimed any interest in our

land. [308—252]

(Counsel examines letters.)

Q. Now, this letter that you have first called my
attention to is a copy found in your letter-book on

page 222 and it is a letter dated AprH 15th, 1908—
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the letter-book of Mr. Clagett.

WITNESS.—It is not numbered.

Q. Page 222 and the letter is dated April 15tli,

1908. Now, will yon let me see tlie answer to that

letter ? Is that it you have there "?

A. No, sir, this is a preceding letter written the

9th of April.

Q. Who is the letter to ?

A. Addressed to Balfour, Guthrie & Company,

who are the Greneral Agents of the State of Oregon

of the Eastern Oregon Land Company. I have no

correspondence direct to the head office. I did not

bring the answer to that letter.

Q. You have it over to your office?

A. Why, I presume so. My correspondence, of

course, are along a great many different subjects em-

braced in the same letters and I only brought what I

thought you wanted.

Mr. HUNTINGTON.—I have the answer to that.

(Counsel produces letter.)

(Counsel examines letters.) Now, I will read the

letter of April 15th so that it need not mutilate your

letter-book.

Mr. HUNTINGTON.—Subject to our general ob-

jection.

"April 15th, 1908.

Messrs. Balfour, Guthrie & Co.

Portland, Oregon.

Gentlemen :

—

WILLOW CREEK.
Acknowledging receipt of your favor of the 9th,

and [309—253] 10th inst. in regard to the above
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we desire to state the following:

On examination fo the County records we find that

on April 5th, 1907, Leonard Cole entered into an

agreement with W. E. Mann, D. R. Dwyer and E. W.
Cummings for a consideration of $15,000 to sell and

deliver to them certain placer mining claims and

water rights. Am'ongst said claims are found the

S. % of S. 1/2 of NW. 14 of SW. 14 and N. y. of SW.
14 of SW. 14 and N. 1/0 of SE. % of SW. % and N.

1/0 of SW. 14 of 8E. 14 and SW. % of SW. % of SE.

14 and W. 1/2 of W. 1/0 of SE. 1/4 of SE. % of 21-14-42,

known as the Boswell Placer Mining Claim and re-

corded December 5th, '94. Also the NW. 14 of ^W-
14 of SW. 14 and SE. % of NW. % of 8W. % of Sec-

tion 27-14-42, recorded February 11th, '97. Also the

E. 1/2 of SW. 1/4 of SW. 14 of 27-14-42, recorded June

27th, 1903.

A reading of the contract entered into between the

parties at that time discloses the purchasers then had

in view an irrigation project as under the contract

they were to have two weeks to ascertain from the

U. S. Geological Survey Reports, the amount of run-

off from Willow Creek and to examine the records as

to the amount of vacant Governm'ent land lying in

the Willow Creek Valley.

Also under date March 17th, '08, we find an agree-

ment recorded wherein Leonard Cole, for a consider-

ation of $20,000 agrees to convey to D. M. Brogan the

above described property. These $20,000 are pay-

able $5,000 in 90 days, $5,000 in six months and $10,-

000 in one year. Again under date of March 11th,
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'08, we find a contract with Emory Cole recorded

whereby he agrees to sell to [310—254] D. M.
Brogan 2560 acres at $32.50 per acre, of which

amount $20,000 is to be paid on or before Jmie 10th,

1908. The following provision is incorporated:

'The total purchase price for said property is to be

$83,200, of which said purchase price said D. M. Bro-

gan and his assigns is to pay the sum of $20,000 on

or before June 10th, 1908, and all of the balance of

the purchase price to be due and payable nine months

thereafter. It is further agreed that when Mr. Cole

has received his $20,000 as aforesaid, that one-half of

all the balance of the money paid into the bank shall

be deposited to his credit until the full amount of the

purchase price hereinafter stated shall have been

paid. It is further agreed that the other one-half of

the money shall be deposited in this bank and be used

for the development and betterment of reservoirs,

ditches, dams, waterways and the purchase of addi-

tional ground.' What the moneys are thus referred

to is not indicated.

Yours faithfull}^,

EASTERN OREGON LAND COMPANY,
By THOMAS W. CLAGETT, Agent."

Q. Now, in answer to that letter, the one which

I now have was received by you in answer to it?

A. Yes, sir.

Q, I will read from that.

Mr. HUNTINGTON.—We make no objection to

the reading of the letter, but renew our general ob-

jection.
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"Portland, Oregon, 20th April, 1908.

Eastern Oregon Land Company,

Vale, Oregon. [311—255]

D^ar Sirs :

—

WILLOW CREEK.
Referred to 3^our letter of the 15th inst. The home

office primary lease shows patent issued and there

remains the following lands, viz :

—

Township 14 South Range 42 East: South i/o of

SW. 1/4 of Section 21—80 acres.

SW. 1/4 of SE. 14 ^of Section 21= 40 acres.

All of Section 27 =640' acres.

760 acres.

And the contract between Mr. Leonard Cole and

Mr. D. M. Brogan includes

:

(1) N.-i/o of SW. 14 of SE. 14 Section 21—20 acres

SW. 14 of SW. 14 of SE. 1/4 of Sec. 21—10 acres

N. 1/2 of S. 1/0 of SW. 14 .Section 21 —40 acres

(2) NW. 1/4 of NW. 14 of SW. 14 Section

27 —10 acres

SE. 14 of NW. 1/4 of SW. 1/4 Section 27—10 acres

(3) E. 1/2 of SW. 14 of SW. 1/4 Section 27—20 acres

Pointing to the presumption that Cole claims the

latter lands (i. e.) 110 acres adversely to you under

mineral entries recorded 5th December, 1894, 11th

February, 1897, and 27th June, 1903. We presume

the dates of record given are from the Land Office

records. It will be well to make sure these dates

are not those of tilings under placer mining water

rights in the County Clerk's office. The question to

determine before we settle on the next step in this
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matter is the date of the patents. We are sending

a copy of this letter to the home office with the view

of obtaining the information there and any sugges-

tions they may have to offer. In the meantime we
suggest that you press for a statement from Mr. Cole

of the foundation of his claim. It is possible he may
have an old tax title.

Yours faithfully,

BALFOUR, GUTHRIE & COMPAXY,
W. McKEXZIE. '

' [312—256]

Q. Xow, kindly let me see the letters written by
the company to you dated the 9th and 10th in this

letter of April 15th from them to you.

A. I don't think the 10th referred to this matter

at all but this is the letter of the 9th.

Q. Now, let me see the one of the 10th also.

(Witness retires to office after letter, returning

produced a bunch of letters.)

Q. Xow, this letter of April 10th which you have

just handed me calls attention to one which you

wrote the company of April 3d, antedating yours of

April 15th. Please show me that.

(Witness hands counsel copy-book containing let-

ter.)

Q. I now read the letter of April 3d, 1908, as fol-

lows—found on page 208 of the book:

•'April 3, 1908.

Messrs. Balfour, Guthrie & Company,

Portland, Oregon.

Gentlemen :

—

WILLOW CREEK.
Since the visit of Mr. Wallace to Willow Creek the
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settlers have held several meetings and have finally

adopted a contract which both the Bench Holders and

the Vested Water Right Holders have agreed to. It

was completed this evening and is now ready for use.

The purpose is to close with the Federation if they

can comply with the terms of the contract. And, if

they fail, then to seek to deal with any company
which can finance the proposition. We were not able

to secure a copy of this contract, nor an opportunity

to make a copy of it. We shall therefore have to ask

you to seek to see the copy which has today been

forw^arded to ^Ir. Wallace. We need not again direct

your [313—257] attention to consideration of the

contingency of the Federation putting in a moderate

capacity project to begin with which they will not

afterward be able to extend to those limits which the

needs of the country demand, and a consequent posi-

tion of the E. 0. L. Company should they not now
subscribe for water.

Mr. Brogan and associates have organized their

company and to-day are in close confab with Mr.

Nott, the Payette Engineer w^ho prepared the plans

and maps of the Malheur Irrigation Company. Yes-

terday Captain Dwyer and Mr. O'Donnell filed desert

claims on the N. i/o of Section 35 and the S. i^ of Sec.

tion 26-15-42. We have had a little talk with Cap-

tain Dwyer but got no information. He said he

would be here all the time after a little while as there

was a great deal of work to be done up the creek.

The committee of Willow Creek settlers were in

Vale to-day, bringing to a conclusion the contract
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wliicli we have said is to he sent on to Mr. Wallace,

and so far as we learned (though the Seattle Com-

pany knew of the projected move) they made no

effort to avert sam^e. It would seem to us that if they

had started out to put in a project which is to cover

the entire valley they would attempt to thwart these

negotiations ^^dth Mr. Wallace. It would appear

that either they have an arrangement with the latter

whereby they expect to succeed to the interest which

the Federation will secure if these contracts are

signed or else they are seeking to simply further a

project serving the small body of land which they

have undertaken to buy.

Yours faithfully,

EASTERN OREGON LAND COMPANY,
By THOMAS W. CLAGETT, Agent."

[314—258]

Now, I read a letter dated April 9th, 1908.

"Portland, Oregon, 9th April, 1908.

Eastern Oregon Land Compan}^,

Vale, Oregon.

Dear Sirs :

—

WILLOW CREEK.
We have learned to-day in an incidental wa}^ that

Mr. Leonard Cole has come under obligation to the

Seattle Syndicate to deliver a good title to them for

certain tracts of land in the gorge above the Emory

Cole farm, which lands are shown upon blue prints

exhibited to our informant and includes certain lands

the title to which of record in vested in yourselves.

We recom'mend that you do your best to find the
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ground upon which Cole expects to deliver your lands

to the Seattle Syndicate. Possibly some old mineral

claim filing is the basis of his claim if any.

Yours faithfully,

BALFOUR, GUTHRIE & COMPANY,
W. McKEXZIE."

Q. I now read the letter of April 10th, 1908.

''Portland, Oregon, 10th April, 1908.

Eastern Oregon Land Company,

Yale, Oregon.

Dear Sirs :

—

Willow Creek.

We have gone carefully over all the correspondence

and inquired closely in various directions to get some

light upon your remarks under date 3rd instant, (i.

e.) the strangeness of the Seattle Syndicate absten-

tion so far from any open effort to put forward a large

project instead of the small one which the rights they

are known to possess [315—259] indicate; and

we cannot avoid the conclusion which you also appear

to have reached that a secret arrangement with the

Federation people or with the Malheur Irrigation

Company exist through which in due time they ex-

pect it will be possible to come out with a project

large enough to cover the whole valley.

The fall of the creek about where the Leonard Cole

placer claims are situated we were told last year is

about fifty feet per mile and the canyon is a mere

gorge. The height/i of a dam placed there must at

least equal the fall in the distance which the stored

water will expand back from the dam. To attain a
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reservoir capacity which will supply the riparian

owners and the other lands from which the bulk of

the profit must come will mean a dam of probably

three hundred feet in height/?. Of course such a

structure is prohibited by comparison of cost with

the reasonable expectation of profit from merely an

irrigation undertaking. There is the possibility of

the dam being placed where the water can first be

used on the placer claims and afterwards for irriga-

tion. There would be a probable gain in that. It is

difficult to understand why Leonard Cole can expect

to get a round sum of money for his claims if their

value consists merely in their suitability for reservoir

sites. Then again we have thought it quite possible

the placer claims in the Malheur City section were

involved, but of course this is mere speculation.

The broad fact remains we think unless Cow Val-

ley is used, which is by no means clear because of

limited watershed that there must be several units

of storage capacity on the upper creek to provide

sufficient summer irrigation water for both the valley

and bench lands. Economy in dam [316—260]

construction and the saving of all the run off argues

in favor of that view. The Malheur Irrigation Com-

pany in possession of the Hoskins Stone Claim preju-

dic^es the Federation's reservoir site adjoining. And
the known trickiness of some of the Willow Creek

people who are active in getting contracts etc., sug-

gests a very careful watching of all the parties inter-

ested. If the Seattle Syndicate is in fact backed by

money the men are otherwise capable of working a



The Willow River Land & Irrigation Co. 319

(TostimoiiY of Thomas W. Olagett.)

silent game upon everyone concerned. We trust the

appeal of Mr. Huntington will result in something.

Yours faithfully,

BALFOUR, GUTHEIE & COMPANY,
W.McKENZIE."

Q. Now, Mr. Clagett, when he speaks of the dams
and reseryoirs being built for the purpose of con-

serving the water and used the expression "saving

of all the run-off,
'

' you understand by that that it was

to conserve the spring and flood waters didn't you?

A. Yes, sir.

Q. And the company had that knowledge also

that that was the purpose of that work up there %

A. Undoubtedly.

Q. Now, I call your attention to the expression

used in 3"our letter of April 3d, 1908, which I have

just read preceding the reading of those two letters,

the expression which I call your attention to is this

:

^'Mr. Brogan and associates have organized their

compau}^ and to-day are in close confab with William

Noot, the Payette Engineer who prepared the plans

and maps of the Malheur Irrigation Company."

Now, [317—261] at the date of that letter, April

3d, 1908, when you wrote it to your head people, Mr.

Mackenzie, you knew the defendant company, the

Willow River Land & Irrigation Company, had

been organized? A. Evidently.

Q. And you also knew—or at that time your office

door was right near to the company's door in the

same building and on the same floor, and right near

the entrance of the Willow River Land & Irrigation
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Company? A. It was.

Q. And 3^on were keeping sufficient observation

upon the doings of the persons, who were specified

as Mr. Brogan and associates, as to know who they

were consulting with and negotiating with at that

time?

A. I observed them as closely as I could.

Q. And you knew at that time there had been pre-

pared plans and specifications and drawings for the

construction of dams upon Sections 27 and 28?

A. I think I didn't know it at that time.

Q. You knew that surveying work had been going

on for a long time previous?

A. Carried on by Mr. Brogan and his associates?

Q. Yes, sir.

A. I never knew and did not know of any survey-

ing done preceding the construction of their dam
where

—

Q. It must have been done preceding the con-

struction of the dam?

A. I never knew who did the work.

Q. You had met Mr. Brogan over here in Vale

during the month of March and February of that

year preceding April, hadn't you? [318—262]

A. I don't remember when I first met him.

Q. Don't you remember of meeting him here pre-

vious to the writing of this letter ?

A. Yes, sir, I met him prior to the writing of that

letter.

Q. And 3'ou knew he was here for the purpose of

taking over that gulch and putting in a dam, and irri-
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gation works and reservoir and talking about it ?

A. Yes, sir.

Q. And previous to him investing any money you
never notified liim of owning any land in that canyon *?

A. The correspondence in the letter of April was

the first I ever knew of

—

Q. (Read previous question to witness.) Answer
that question % A.I never did.

Q. Now show me the letter jDrevious to April 3d

that you \^^^ote them about Mr. Brogan. I desire to

read a part of the letter of April 1st, beginning on

page 200 of copy-book. I want to read a part of the

letter dated April 1st, 1908, found at page 200.

April 1st, 1908.

Messrs. Balfour, Guthrie & Company,

Portland, Oregon.

Grentlemen :

—

******** This same question,

—

the development of a moderate capacity project,—is

what has been troubling us in connection with the

projected move of Mr. Brogan and his associates.

We have not previously written you in regard to this

as we have been endeavoring to ascertain what active

steps Mr. [319—263] Brogan was taking. We
have heard he had engineers in the field and also

some men at work in the neighborhood of the prop-

erty of Leonard €ole. We might digress here to say

that so far as we have been able to ascertain the inter-

est of Leonard Cole, or rather the interest which he

claims, involves about seven miles of creek bed which
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has been mined OA^r more or less for the last thirty-

five years and also a ditch some five miles in length

having a water right. But as the water from the

ditch has always been returned to the creek it is not

generally believed he has any power under the right

to divert the water elsewhere. What we have been

afraid of is that Mr. Brogan and associates intended

upon this ground of Leonard Cole to establish a reser-

voir and appropriate sufficient flood water to develop

ten thousand acres of land which they had contracts

on. As you will understand if all the best land in the

valley is thus provided for it cannot be foretold how

long the remaining unirrigated lands will be left in

that condition. We cannot find out what these men

are doing at this time. In conversation with Emory

Cole on Friday last we learned he was of the opinion

the contemplated move was as we have surmised it

might be. But he seems to feel that a reservoir put

in upon the site which they are considering would be

of ultimate value even with a full irrigation under-

taking carried out, since it would catch the water of

three tributaries of Willow Creek which enter that

stream below the site of the Beers and McPherson

ranches.

Yesterday morning Leonard Cole arrived at Vale

from Payette, took offices in the First Bank of Vale

building and proceeded to have them calcimined and

fitted up. He stated he had come here to represent

the interests of this [320—264] Seattle Syndicate.

On last nights train Mr. Brogan, Captain Dwyer, two

Mr. O'Donnell's from' Chicago and two other gentle-



The Willoiv River Land & Irrigation Co. 323

(Testimony of Tbomas W. Glagett.)

men whose names I could not learn, arrived. We
were able to have a little talk with Leonard Cole and

his statement is that the undertaking of the company
will be sufficient to meet all the requirements of Wil-

low Creek land, but * * * must confess we have

our misgivings in regard to the present situation.

We have felt all the time that the Eastern Oregon

Land Company was making a mistake in not adopt-

ing an active program in regard to Willow Creek, and

if we were confident these people only contemplated

a small undertaking would advise a consideration of

steps to secure options upon a portion of the Willow

Creek lands which control vested rights.

Yours faithfully,

EASTERN OREGON LAND COMPANY,
By THOMAS W. CLAGETT, Agent.

Mr. HUNTINGTON.—We move to strike out that

part of the letter reads which begins with the words

"we have felt all the time" through to the end of the

letter, except the signature, for the general reasons

heretofore urged and for the further reason that it is

incompetent, a mere expression of opinion from a

sub-agent to a general agent, in no way binding upon

the complainant and wholly inimaterial and irrele-

vant to this case.

Q. Mr. Clagett, you advised your company under

this letter of April 1st, I have just read in substance

that if "We were confident these people only contem-

plated a small undertaking would advise that you

secure options, etc., on the lands,
'

' [321—265] The

reason ivhy advised that at that time was so as to
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get control by options of land in order to prevent the

present company from- going on with the work,

wasn't it?

A. It was desired to checkmate them.

Q. It was desired to checlanate them. In other

words it was the intent to prevent them from having

land to irrigate ?

A. No, the intent was to protect our own inter-

ests.

Q. To get options on other people's lands'?

A. The letter itself states the object for which

those options were to be taken—it was in order to

secure vested water rights.

Q. Under which you could formulate a suit in

court against the present company, was that the in-

tent I

A. I don't remember—I don't remiember what I

had in mind. I would say it was not what I had in

mind.

Q. What do you mean by "checkmating them"?

A. Using it as it is ordinarily used—to stop

their procedure.

Q. To stop their procedure. Now, then you did

not succeed in getting these options on the superior

water rights, did you?

Mr. HUNTINGTON.—Objected to for the same

reasons as heretofore stated.

A. I had no power to take options and never was

authorized to do so.

Q. You never took any?

A. No, sir.
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Q. And in that way you did not checkmate or at-

tempt to checkmate the present company?

A. No, sir, I didai't checkmate them in that way.

[322—266]

Q. But in order to accomplish the same purpose

of checkmating them then you brought this suit?

A. The officers of the company

—

Q. That was what it was brought for %

A. Undoubtedly.

Q. Now, the purpose of bringing the suit then

was to prevent the present company from making

certain improvements in the valley, wasn't it?

A. No, I think not.

Q. I asked you a moment ago when you wrote

the letter of April 3d if you knew at that time that

surveys had been made up there on the reservoir

site, and you told me no. I ask you, do you still

wish to say that in view of the contents of this let-

ter?

A. I do not recall of au}^ surveys having been

made. The letter states that engineers had been put

into the field. I did not recall that at the time I tes-

tified.

Q. You knew also at that time that Mi\ Brogan

and his associates intended to establish upon the

ground of Leonard Cole a reservoir and appropriate

sufficient water to develop 10,000 acres of land,

didn't you?

A. I knew they were trying to do that.

Q. And you knew they were figuring on putting

in the reservoir on the mining claims of Leonard
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Cole's in that valley? A. I did.

Q. And you knew that propert}^ had been used

for mining claims for thirty-five years'?

A. Only by hearsay.

Q. Then, you knew that Mr. Leonard Cole had

filed on those mining claims and had been working

them since 1894, the date set forth in one of your

other letters ? [323—267]

A. Not at that time.

Q. You did know that a few days afterwards

when you wrote the letter of April 15th ?

A. I knew it when I wrote that letter, yes, sir.

Q. I will read the letter of March 30th, 1908, por-

tions of it.

Messrs. Balfour, Guthrie & Company,

Portland, Oregon.

Gentlemen :

—

We have to acknowledge yours of 18th March.
* * * Immediately or soon after the operations

of Mr. Brogan took forai, and as both of the par-

ties optioned their entire holdings they of course

refused, pending the determination of the question

as to whether they were to remove from the locality

to consider a renewal.********
EASTERN OREGON LAND COMPANY,

By THOMAS W. CLAGETT, Agent.

Q. Then, as early as March 30th, 1908, you knew

Mr. Brogan was in here and knew what he had been

doing.

A. In relation to the options we did.
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Q. And options pertained to the irrigation propo-

sition? A. We presumed so,

Q. I will read from a portion of a letter begin-

ning on page 113, dated February 5th, 1908, the part

being read is from page 114.

Mr. HUNTINGTON.—We make the objection, in

addition to the general objection which goes to all of

this, that this letter is irrelevant and incompetent in

that it in no [324—268] way affects the defendant

company or relates to it or to any of its operations.

Feb. 5th, 1908.

Messrs. Balfour, Guthrie & Company,

Portland, Oregon.

Gentlemen :

—

We did not succeed in getting from Mr. Cole any

information in regard to the operation of the Syndi-

cate aside from the fact that it was disclosed to us

why in a measure Mr. Cole was connected with the

enterprise. Probably that connection comes from

the control which he holds of considerable of the

creek bottom and the water rights in connection with

his placer undertaking. He informed us that

Colonel Mann was not interested in the project now^

contemplated. The members of the Syndicate all

being Alaska Mining men. If he is advised as to

what the contemplated project is he would not state

anything in regard to it.********
EASTERN OREGON LAND COMPANY,

By THOMAS W. CLAGETT, Agent.
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You know that the parties mentioned there as

Alaska Mining men has connection with Mr. Brogan

and other men connected with this present comjDanv'?

A. My recollection, though I cannot be positive

about it, is that Mr. Brogan at that time had not

appeared on the scene.

Q. Hadn't he been down to Vale two or three

times previous to then?

A. He might have been. I cannot remember

when Mr. Brogan first came here. [325—269]

Q. Do jovl know a gentleman by the name of Nel-

son Bennett ? A. I know of him.

Q. Bo you recall the date he was down here and

went out over Willow Creek Valley and went over

the dam site ?

A. I referred to the former contractor who is

dead; I don't know any other.

Q. When did he die ? The one living in Tacoma ?

A. Yes, sir.

Q. He is not dead unless he died within the last

day or two. Did you meet him here when he went

over it with Mr. Brogan *?

A. No, sir, I never knew of him being here in

this country.

Q. I now read—I believe you said awhile ago

that last letter dated in February you didn't know
Mr. Brogan at that time ?

A. That is my recollection of it.

Q. After I read this see if you are refreshed

upon that subject.

Mr. HUNTINGTON.—We want to object to this,



The Willow Biver Land d- Irrigation Co. 329

(Testimony of Thomas W. Olagett.)

in addition to the general objection that it is incom-

petent, immaterial in that it in no way relates to the

defendant company or any of its operations and has

nothing to do with this case,

Mr. HART.—Reading from page QQ of letter copy-

book:

Jariuar}^ 1st, 1908.

Balfour, Guthrie & Company,

Portland, Oregon.

Gentlemen :

—

* * * Since I last wrote you have had a con-

versation with Emory Cole. He is very positive

[326—270] Captain Dwyer and associates contem-

plates an irrigation project and does not think their

mining venture is what they have in view. In fact,

in his opinion, the syndicate intends to use the basin

which they have been mining on—covering five to

six hundred acres—as a reservoir site. He states

it is a very good one, controlling not only the Willow

Creek water, but also two tributaries which come in

below the Beers and McPherson sites. It will have

a capacity of about 10,000 acre feet of water. From
his conversation with Captain Dwyer he believes it

is their intention to buy up the lands along the creek

having a monopoly of the normal water flow. The

reserve of water is then to be held to give these lands,

and whatever other they ma}^ have water for, a suffi-

cient supply during the entire season. As you know

they now have only half enough water. He states

that unless Captain Dwyer is misrepresenting the

lands they are buying will be platted into small hold-
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ings and colonized; that their arrangements are all

made with a responsible party who makes a specialty

of colonizing lands. I asked Mr. Cole if he knew

who was putting up the money. He said he believed

Brogan was putting in more than the Captain, and

that there was associated wdth them a third party

whose name he could not remember. Being asked

regarding Colonel Mann he said he overheard a con-

versation at his place between Brogan and Dwyer,

and that they were then discussing a letter they had

received from Colonel Mann advising them he would

invest $25,000 in the enterprise. Cole stated they

seemed to be surprised the Colonel had come in.

Captain Dwyer has not yet arrived at Vale.

Yours faithfully,

EASTEEN OEEGON LAND COMPANY,
By THOMAS W. CLAGETT, Agent.

[327—271]

Mr. HUNTINGTON.—We move to strike out this

letter.

Mr. HAET.—Wait a second, there is a postscript

added.

"If the intentions of the syndicate are what has

been outlined we are to consider whether their con-

summation will not retard the developement of the

Willow Creek lands. However, it does not seem to

me these people are engaged in a project of no

greater comprehensiveness. '

'

Mr. HUNTINGTON.—We move to strike out all

of the offer, for the reasons stated in our objection

thereto, and for the additional reason that it is a
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mere report of hearsay and wbolly incompetent, ir-

relevant and immaterial.

Q. Now, you did then know as early as January

first that Mr. Brogan was connected with the propo-

sition, and that it was the intent to utilize the bed

of the stream and put in the reservoir for irrigation

works ?

A. I evidently knew of Mr. Brogan at that time.

Q. Now, I will read from your letter, page 228,

April 17th, 1908:

April 17th, 1908.

Messrs. Balfour, Guthrie & Company,

Portland, Oregon.

Dear Sirs :

—

Willow River Land and Irrigation Company is

the title of the corporation formed by D. M. Brogan

and associates. The latter have now filed the map
of their Preliminaiy Survey showing general route

of their canal. As so far sho^^i it has no very great

length and the dimensions and locations of the dam
indicate a small project only. We [328—272] en-

close a plat showing the location of the canal, and on

this we have also set forth the land under option

from Emory Cole and the IGOO acres which have been

filed on under the Desert Act.

As to what the plan of Mr. Brogan is only time

will disclose. It is possible the plat now^ before us

sets forth Avhat he has in view, i. e., the putting in of

a small project at moderate cost to irrigate the lim-

ited acreage in which they are interested. Again

this may be the beginning unit only. If we were to
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hazard a guess as to what the future may disclose

we would say it would not surprise us if eventually

the Malheur Irrigation Company holdings passed to

Brogan's company. * * *

Yours faithfully,

EASTERN OREGON LAND COMPANY,
By THOMAS W. CLAGETT, Agent.

Mr. HART.—I will read from a letter dated April

25th, 1908, page 234:

April 25th, 1908.

Messrs. Balfour, Guthrie & Company,

Portland, Oregon.

Gentlemen :

—

WILLOW RIVER.********
Referring to your letter of 20th of April regard-

ing the adverse claim of Mr. Cole to company land,

we have to state the dates given by us are those on

file in the County Clerk's office of Malheur County,

of Placer Mining Claims. We have talked with him

in regard to the foundation of his claim, and it is

based upon these records. We understand this land

along Willow Creek has been mined off and on ever

[329—273] since 1862.

Yours faithfully,

EASTERN OREGON LAND COMPANY,
By THOMAS W. CLAGETT, Agent.

Mr. HART.—Now, I call your attention to page

270. You observe that the two letters upon that

date—^iDoth dated May 19th, 1908, one addressed to

Mr. D. M. Brogan of Vale, Oregon, the other to Mr.
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Leonard Cole. Did you send the originals of these

two letters? A. I did.

Q. I will read the one addressed to Mr. D. M.

Brogan, Esquire.

May 19th, 1908.

Mr. D. M. Brogan, Esq.,

Vale, Oregon.

Dear Sir:

—

The head office has instructed us to inform you

that the Eastern Oregon Land Company is the owner

of certain lands in Sections 21 and 27, Township 14

South, Eauge 42 East, which Mr. Leonard Cole has

agreed to convey to you, its title being derived from

LT. S. Patents, and that it will resist any attempt

on the part of Mr. Cole to transfer the land to you

or to put you in possession thereof by injunction

suit.

Yours very truly,

EASTEEX OREGON LAND COMPANY,
By THOMAS W. CLAGETT, Agent.

Mr. HART.—The other letter which is here ad-

dressed to Mr. Leonard Cole is the one I read to you

before dinner? A. Yes, sir. [330—274]

Mr. HART.—I will not reread it. At the time

3^ou wrote this letter of May 19th to Mr. Brogan you

knew that he or his company was already in the pos-

session of that property out there and constructing

that dam?

A. I had been told so, but I never was u]3 there.

Q. And you reported it as a fact to the company %

A. I did.
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Q. You knew they had bought large quantities

of great value of material and sent it up to that dam.

site ? A. I had not.

Q. Hadn't you seen loads of lumber and cement

going up there ?

A. I don't think I saw any lumber. The cement

I saw hauled out, but I do not remember when I saw

it.

Q. But you had been informed that they were in

construction of the dam and had so reported it to

the company?

A. That is true; yes, sir.

Q. I now desire to read a letter found on page

271 : Omitting a part.

May 24th, 1908.

Messrs. Balfour, Guthrie & Company,

Portland, Oregon.

Gentlemen :

—

We have been absent on Willow Creek seeking to

complete our indemnity selections or would have re-

plied earlier to your favors of 8th and 19th current.

In regard to the claim of Mr. Leonard Cole and your

request that we send to Messrs. Huntington & Wilson
a statement of the facts as to the claim Mr. Cole is

asserting, we have not addressed any communication

to them as we feel there is nothing to be gained

thereby. As we formerly advised you, the basis of

Mr. Cole's claim is the Placer Mining filings on rec-

ord in this County. When we talked \^dth him some

time ago in regard [331—275] thereto he asserted

he had had possession of the land through purchase
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from the original locators of the placer mining

claims long past the time necessary for adverse

possession to have run. We replied, ''It is true the

Boswell claim was filed on the 5th December, 1894,

and one on the 11th of February, '97, but the third

was not filed until the STth of June, 1903. '

' To which

he replied: "Well, the latter is of no value, anyway,

and I have had possession of the first two tracts for

over ten years of time and have mined same every

season."

As directed by yourselves and the Messrs. Hunt-

ington & Wilson, we addressed to Mr. Cole, and to

Mr. Brogan letters stating that the company claimed

title to the particular tracts in Sections 21 and 27,

which the former had agreed to convey to the latter,

and that it would resist any attempt on the part of

either of them to take possession of or claim the land,

and would enjoin Mr. Cole if he attempted to trans-

fer the same to Mr. Brogan. It so happened that

just after we posted the letters, as we came out of

the office we met the latter and so said to him :

'

'We
have just dropped a little for you into the office."

He said: "All right," and though we have passed

him repeatedly and also Mr. Cole, they have neither

of them ever referred to the matter.

We have been delaying conxmunicating with you

on the subject as we have been seeking to come to a

conclusion as to what Mr. Brogan is seeking to ac-

complish, and as to what the outcome of affairs on

Willow Creek is to be. We do not know that we can

give you any basis for our conclusion, but what we
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liave arrived at in our own mind is that Mr. Brogan

and his associates intended to force the E. 0. L. Com-

pany [332—276] and probably also other private

holders to dispose of their land to them on snch terms

as they should dictate. We believe it was their in-

tention, and we know it was their effort, to purchase

all the lands on the creek which have vested water

rights. They then intended to make an appropria-

tion of flood water, and having thus gotten the whip

hand they would have been in position to sa}'", we

have now the control on Willow Creek and you

can either sell your lands to us at the price we

name or you can purchase water from us at our

price. And we believe had they been able to make

their financial arrangements when they first un-

dertook the promotion and had the Federation

not become active and so serve to thwart their pur-

pose they would have been able to hold up both our-

selves and all the drj^ land holders. We think the

activity of the Federation has given them a very dis-

agreeable jolt, though we are not prepared to state

what the outcome is going to be. The Federation has

succeeded in signing up contracts and mortgages for

something over 15,000 acres of land. And we under-

stand they estimate that when all the contracts are

signed, a portion being as jet held up on account of

the absence of some of the parties, they will have close

to 20,000 acres of signed contracts. There is some

doubt in our mind as to what the position is going to

be of the people who have given mortgages upon their

homesteads and desert claims to which as yet they
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have no title. But we have not been able to get the

time to look the matter up and so do not know
whether any issue will arise therefrom which will de-

feat the progress of the Federation. As you know
the latter under their contract is not bound to proceed

unless contracts for 25,000 acres are signed up. How-

ever, we are getting away from our subject, which was

that we believe [333—277] this i^resent activity of

the Federation has to a large extent checkmated Mr.

Brogan. Though as we have said, he may still have

something up his sleeve. However, he has not made

any .move to take up the Emory Cole option, which,

as we have formerly advised you, must be done before

the 10th of June. We therefore feel that until he

makes a move in that direction there is no need for

haste in regard to this claim of Leonard Cole. We
will know shortly whether Mr. Brogan is to proceed,

and when Mr. Martin is here we believe it will be

timely for us to then look at this land with a view of

meeting Mr. Cole's claim and present possession.

We do not think the compan}^ is risking anything by

this delay, and as we will then be fully informed in

regard to the premises, we have judged it was un-

necessary at this time to address the attorneys on

this subject, and trust our course will meet with

your approval. We enclose herewith a plat showing

the lands affected by the claim of Mr. Cole.********
(Signed) THE EASTERN OREGON LAND

COMPANY,
By THOMAS W. CLAGETT, Agent.
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Mr. HUNTINGTON.—Here counsel for com-

plainant states to the counsel for defendant, who has

been peraiitted to have possession of the letter-press

book of the witness covering the period from October

18th, 1907, down to April 12th, 1909, and who has been

permitted to examine the letter-book from page to

page in so far as he may have desired down to and

including the letter of May 24th, 1908, addressed to

Balfour, Guthrie & Company, here states that counsel

for defendant may have possession of the book and

examilne the same from' the last-named date down to

and including June 16th, 1908; [334—278] in

other words, down to July 11th, 1908, but counsel for

complainant declines for the present to allow coun-

sel for defendant to examine the letter-book beyond

Jul}^ 11th, 1908, for the reason that whatever corres-

pondence may have taken place between this wit-

ness as agent of the company or otherwise and the

defendant company or anyone else is the confidential

correspondence between principal and agent and

cannot in any way have a bearing upon the issues in

this case. And the book is surrendered to counsel

for defendant at this- present time with the under-

standing that he ^dll examine it only down to and in-

eluding July llth, 1908. And, if he declines to

agree that he \YiYi not examine the letter-book from

and after the date of the last notice, to wit, June

18th, 1908, counsel for complainant declines to sur-

render the book for further examination.

Mr. HART.—I will not examine the book farther

and beyond page 297 or to July llth as counsel states.
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I claim the right on behalf of the defendant to ex-

amine the book and asceiiain the truth and read it

into this record of facts which will bear out and sup-

port the contention of the defendant clear through

this book or any other book which the complainant

company has, or any of its agents have. With that

understanding I will proceed to read these letters you

have said I can. I am not bound to hand it back to

you but I shall hand it to the master and ask him to

impound it and keep it.

(Counsel examines letter-book further.)

Mr. HART.—I will ask you, Mr. Davis, to take pos-

session of this book and return it with your exhibits

into court until I am permitted to examine it—until

further order of the court. [335—279]
,

Mr. HUNTINGTON.—I ask the privilege of ex-

amining the book.

(Counsel examines the book.)

Mr. HART.—Let me see the letters you received

from the Eastern Oregon Land Company during

that same period of time—^the bunch of letters from

1907, when you came out, up to the present time.

WITNESS.—There are copies of Mr. Hunting-

ton's letters in here.

Mr. HUNTINGTON.—If you are going to use

those letters I would certainly want to examine them
first.

Mr. HART.—I will not use them until you see

them.

Mr. HART.—I am asking for copies of all those

letters. I will call your attention to them, Mr. Hun-
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tington, before I use them. I have got a right to use

the letters.

WITNESS.—These run down to the present time.

Mr. HU'NTIXGTON.—Cut out those from and

after July 11th, 1908.

Mr. HART.—The letter is then read dated Port-

land, Oregon May 26th, 1908, addressed to Eastern

Oregon Land Company, Yale, Oregon, signed by

Balfour, (ruthrie & Company, William Mackenzie.

(Copy into record.) (Eetum original to Vale.)

Portland, Oregon, 26th May 1908.

Eastern Oregon Land Co.,

Vale, Oregon.

Dear Sirs:

—

WLLLOW CREEK.
We have received the plats showing the Boswell

Placer Mining Claim, recorded December 5th, 1894,

which occupies part of Section 21-14-42; also shov

ing the lands in Section 27 same Township and

Range, knoTVTi as the Insenhorfor Mining Claims,

recorded February 11th, 1897, and the Otilda Placer

Mining Claim recorded June 27th, 1903, both

asserted to be owned by Mr. Leonard Cole by virtue

of purchase [336—280] from the preceding lo-

cators and by adverse pos^ssion. We have also

received your letter of 24th inst. accompanpng the

plat. We wrote you this morning before your letter

as above came in advising you that Patent No. 8

issued 28th May 1902 covered these lands. The

Patent in fact covers 760 acres. We described these

760 acres in our letter to you of 20th ulto. W^e note
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from your letter received today, referred to above,

you have not considered it necessary to communicate

with Messrs. Huntington & Wilson with a full report

of Mr. Leonard Cole's Claim, which Report the

Home Office suggested should be sent to them, for

the reason the condition of affairs on Willow Creek

may result in nothing being done by Mr. Brogan

toward the purchase of Mr. Cole's Mining Claims,

or toward the construction of an Irrigation System

since it appears the Federation, through obtaining

Contracts from the land owners, may cut out the

Seattle Syndicate. We agree with you it is inad-

visable to create work and incur expense for legal

services if it doesn't seem immediately necessary to

do so. On the other hand, we are somewhat expect-

ing there will be disclosures whereby the Federation

and the Seattle Syndicate may prove to have a

private agreement among themselves. It is possible

also the Malheur Irrigation Company will be heard

from and, altogether, the situation is so complex the

thing to do is to take the earliest possible action

which will best protect your interests. Messrs.

Huntington & Wilson have been consulted and have

advised you to notify both Mr. Cole and Mr. Brogan,

which you have done. We would suppose this notifi-

cation would put Mr. B'rogan in the position of

dealing with Mr. Cole at his peril, and we do not see

that you can do anything more. But, as to Mr. Cole

himself we are now confronted with the [337—281]

fact that the Boswell and Isenliorfor claims were

filed upon prior to the issue of the patent to j^our-
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selves. If mining claims by proper filing, and a con-

tinuation from year to year of a certain amount of

work, let it be even moderate so long as it is within

the statute can hold public lands until the locators

or filers choose to apply for a patent, then it would

seem that there is occasion to examine carefully into

Mr. Cole's title and if it is good that would end the

question of his right. On the other hand, a patent

has been issued to yourselves and it falls upon you

to develop such facts as can be obtained locally to

show that it is good as against Mr. Cole or anyone

else. We hardly think it prudent to let this matter

drag along. These lands in the gorge are undoubt-

edly of more or less strategic importance if they are

not valuable for mineral. It is quite possible that

there may be so many legal questions to deal with

when Mr. Martin gets to Vale that Mr. Huntington

may be called upon to go up there to deal with any

questions requiring legal attention. In that event

the information you are able to acquire before that

time will be useful in consultation with Mr. Hunt-

ington. We are well aware there is much difficulty

in getting reliable information, and in pushing Mr.

Cole or Mr. Brogan to show their hands, but we do

not see how this can be avoided and we trust that

you will be able to accomplish something in that

direction without much delay.

Yours faithfully,

BALFOUR, GUTHRIE & CO.

W. MACKENZIE. [338—282]

Mr. HUNTINGTON.—We desire to renew our
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original objection to each and all of the offers upon

the ground that it is not proper cross-examination,

irrelevant, and for the further reason that any

correspondence subsequent to the first notice or

notices to the officers of the defendant company, to

wit the notices of May 19th, 1908, can have no bear-

ing upon the issues in this case, and for the further

reason that they are correspondence between two

agents of the plaintiff company—the managing

agent and the subordinate agent—and are confi-

dential. We make the further general objection,

and ask that this objection be considered as to all

the cross-examination of this w^itness relative to

correspondence between his office and Balfour,

Guthrie & Company, that if the same is offered for

the purpose of establishing an estoppel it has not

been properly pleaded, and the evidence is not

warranted by the pleadings.

Mr. HART.—I now offer the following letter in

evidence and ask that same be copied into the

record: May 4th, 1908, dated at Portland, Oregon,

and addressed to the Eastern Oregon Land Comh

pany at Vale and signed Balfour, Gruthrie & Com-

pany by Mr. Mackenzie.

Portland, Oregon, 4th May, 1908.

Eastern Oregon Land Co.,

Vale, Oregon.

Dear Sirs:— Mr. Leonard Cole.

We are advised by Messrs. Huntington & Wilson,

The Dalles, under date 1st inst., received this fore-
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noon, that they have instructed you to notify this

man, also the Vendee under a Contract from him,

certain lands under same have been patented to you

and you will take steps hj injunction [339—283]

to protect your proprietary rights if either or both

of them persist in a claim of ownership. Upon writ-

ing them to this effect and jou do not get any reply

be good enough to advise us so that we may take up

the matter in greater detail with the Home Offiee and

with Messrs. Huntington d- Wilson.

"We hear it mentioned here there is no doubt at

all the Seattle S^/ndicate have made arrangements

to finance the construction of their Irrigation Sys-

tem. We have heard nothing of Mr. Wallace since

he left here.

Yours faithfully,

BALFOUE, GUTHEIE & CO.

W. MACKENZIE.
Mr. HART.—I offer in evidence the letter dated

Portland, Oregon, 19th May, 1908, addressed to East-

ern Oregon Land Compam% Vale, Oregon, signed

by Balfour, Guthrie & Co., W. Mackenzie, which

reads as follows: (Return original to Vale.)

Portland. Oregon, 19th May, 1908.

Eastern Oregon Land Co.,

Vale, Oregon.

Dear Sirs:

—

LEONABB COLE.

The Home Offiee has called upon us to obtain from

you a detailed relation of this man's Claim to the

lands upon Willow Creek above Mr. Emory Cole's
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farm for delivery to Messrs. Huntington & Wilson,

from whom they desire an opinion upon the state-

ment of facts thus submitted. Will you be good

enough to do what jou can at the earliest possible

moment to send this statement to Messrs. Hunting-

ton & Wilson, and to ask them when so doing to com-

municate their views in respect thereto' direct to the

Home Office. We think this should be done so [340

—284] as to save time, as we understand Messrs.

Martin intend to proceed north from San Francisco

about the end of the month. It may be some object

to them to have the legal opinion in their hands be-

fore coming here. We have also been asked to ex-

press ourselves in respect to the position of matters

in a separate Report, to be sent to them along with

a roughs plat on the land in dispute, and our recom-

mendations. Will you good enough to send us a

Copy of your statement of facts to Messrs. Hunting-

ton & Wilson, and the descri^Dtion of the lands if

these are not embodied in the statement, so that we

can comply with the request of the Home Office.

We suppose it is to be quite difficult for you to cause

Mr. Cole to make an unequivocal statement as to

the basis of his Claim to the land. As this is the

gist of the whole matter if you camiot get it our im-

pression is you had better let the whole matter rest

until the land can be examined and Mr. Cole, or Mr.

Brogan can be met face to face by the Officers of the

Company. Of course, if delay appears to be work-

ing against your interests it will be well to proceed,
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taking chances that nothing will be lost by expedition

at your end.

Yours faithfully,

BALFOUB, GUTHRIE & CO.

W. MACKENZIE.
Mr. HUNTINGTON.—Counsel for complainant

here states that he objects on behalf of the complain-

ant to the inspection by counsel for defendant, and

to the production in evidence of any correspondence

between this witness and Balfour, Guthrie & Com-
pany or this witness and the Eastern Oregon Land
Company, or its attorneys, subsequent to the date

of the last notices to D. M. Brogan and defendant

company of date June 18th, 1908, [341—285] and

refuses to produce any such correspondence for the

reason that the same is not proper cross-examina-

tion, this witness never having been asked concern-

ing any such correspondence, that it contains confi-

dential reports from a .sii-agent to the principal agent

and the principal, and from the agent to the attorneys

for the defendant company (complainant), and for

the further reason that such evidence is wholly unwar-

ranted by the pleadings, as incompetent, irrelevant

and immaterial. Counsel for complainant further ob-

jects to surrender to the commissioner any of this cor-

respondence, but states that he will submit to the rul-

ing of the commissioner upon this matter, and,

should the commissioner insist upon the production

of such correspondence, it will be surrendered to the

coimnissioner with the understanding that such cor-

respondence is placed under seal so that it cannot be
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examined, and so remain subject to the order of the

Court.

Mr. HART.—I wish to object to that portion of

counsel's statement wherein he lays down power, or

limitations of power of this commissioner. I de-

mand the privilege for the purpose of ascertaining

the truth, and in the cross-examination of this wit-

ness, and for the purpose of ascertaining facts which

will establish the contention of the defendant in this

case, and will disprove the contention of the com-

plainant to continue the examination of this book on

behalf of the defendant company.

EXAMINEE.—I will take charge of the book and

put it under seal.

Mr. HART.—I will ask now that the commis-

sioner take possession of that book to be dealt with

hereafter as he sees fit. [342—286]

Mr. HART.—We offer the letter dated Portland,

Oregon, 7th May, 1908, addressed to the Eastern Ore-

gon Land Company, and reading as follows

:

Poi-tland, Oregon, 7th May, 1908.

Eastern Oregon Land Company,

Vale, Oregon.

Dear Sirs:

—

WILLOW CREEK.
Immediately upon receipt of your letter of 2nd

inst. on 5th idem, under the head Malheur Irriga-

tion Company^ we made a search for Mr. H. S. Wal-

lace, the representative of the Federation, and,

though we found him, we have been unable until to-

day to hold him long enough in hand to get any infor-
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mation from him.

He reports as ,you do tliat certain local land owners

are organizing the Willow Creek Water Users Asso-

ciation, that they have agreed as between themselves

upon a form of contract to be executed by the indi-

vidual land owner and the Federation, to the extent

of Water for 25,090 acres, and that Deeds are to be

placed in the First Bank of Vale for the Beers and

McPherson Ranches as a forfeit for failure of the

Federation to construct the projected Irrigation

System. The point has been reached in the negotia-

tions where the Federation apjDarentl}^ is to get Con-

tracts based upon which there are possibilities of

Finance and, on the other hand, the Willow Creek

Land Owners are to obtain some sort of a Claim

upon the Beers and McPherson Eanches. The lat-

ter, we understand, are mortgaged to the Merchants

National Bank of Portland to the amount of about

$34,000'. The Willow Creek people, in the event of

default by the Federation, will be entitled to these

lands upon the payment of this debt. They are,

therefore, getting a fairly tangible hold upon land

wiiich [343—287] according to all reports, is

especially suitable for Reservoir Sites. To that ex-

tent the land Owners are getting in condition to put

in their own Irrigation System if all others fail.

But the New Contract between them and the Federa-

tion gives the latter one year within which to make
progress with their undertaking. We have asked

for copies of the Contract and have been promised

one for you to-day which we will forward with this
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letter, if we get it, and later if delayed. This Con-

tract will stand a great deal of analysis and, as we
read a draft of it which we have before us now, our

im.pression is the Home Office will not agree to en-

cumber any of its lands with the binding conditions

it contains. We would not recommend the Home
Office to enter into such a Contract even if the pros-

pect was well defined. Such action would operate

to exclude your lands from obtaining any Water
Right. We have little or no confidence the Federa-

tion will be able to raise the money to construct the

Irrigation System. It is, of course, quite possible

and very probable these Contracts will be turned

over to others, at a profit, who Avill proceed to com-

plete the System. It would be a serious mistake to

tie up a large extent of land under any Contract

which does not provide adequate security and pro-

tection to the land Owner for the completion of the

Irrigation System. It is quite possible and perhaps

probable that your lands will be excluded from the

preferential Right for Water or from any Right for

Water if you do not execute this Contract. But, on

the other hand, if the System is completed, and you

are excluded from any benefit from' it, it is reason-

ably sure the development upon Willow Creek re-

sulting therefrom will cause an enlargement of the

project or induce other people to construct additional

[344—288] Irrigational facilities whereby your im-

portant landed interests will obtain Water for their

development. We have asked Mr. Wallace to sup-

ply us with a plat of the survey of the Federation
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Ditch. He said the only one he knew of in existence

was in the hands of Mr. Grondahl, the Engineer here,

under whose direction the Survey was made. We
got the impression this gentleman was unwilling to

part with the plat of the Survey without pa^-ment

first for services performed by him to the Federa-

tion. We did learn, however, from Mr. Wallace that

the line of the Ditch was sufficiently high on the

South Bench to bring all your lands upon that side

under the System. We are sorry we cannot get you

more accurate information of the course of the Ditch

than this contains. As to the financial responsibility

of the Portland men whose names are connected

with the project, while it is true several of them are

in a position to put money into it, our belief is none

of them will advance much money to the Federation.

So far $10,000 has been contributed since Mr. Nash

and his immediate following retired from the Fed-

eration. About one-half of this sum has been dis-

bursed in Expenses; Mr. Wallace is busy using up

the remainder. They have hopes of getting Messrs.

Hartman & Thompson to float an issue of Bonds

when the Contracts are completed and the scheme on

paper has taken form. It is not improbable they

will accomplish something in the way of selling

Bonds, since the Merchants • National Bank and

others have a considerable sum of money tied up in

the project. No one, however, can say that it is upon

a sound basis. Our belief is the money now being-

spent is designed to get the Contracts in hand for the

I)urpose of making a Sale to whoever can be found
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to bti}" the Rights thereunder. The Seattle Syndi-

cate will be in a somewhat [345—289] difficult

situation if all the lands in the hands of responsible

men upon the Creek are tied up in this Contract for

a year. We have heard again from fairly good

authority their associates in Chicago have found the

money to put their undertaking through to comple-

tion. It is rather a singular thing that no one repre-

senting the Syndicate has approached you, or our-

selves, or the Home Office as far as we know, about

your lands. TVe can only conclude there is a secret

understanding between them which will develop

sooner or later. Having done all that you possibly

could so far we think you are quite at liberty to cease

having any further anxiety about the matter. We
will be glad, however, to hear from you of any de-

velopments of interest for passing on to the Home
Office. We think it will be prudent to notify the

men who control the Water Users Association that

the Home Office is so situated as to be of much assist-

ance, and that it will be well for them not to fill up

the 25,000 acres until the Home Office has definitely

declined to include their lands.

Yours faithfully,

BALFOUE, GUTHRIE & CO.

Mr. HART.—I now offer in evidence a letter

dated May 1st, 1908. It is stamped "Balfour,

Guthrie & Co. Copy, Portland, Oregon," and is ad-

dressed to Messrs. Huntington & Wilson, The Dalles,

Oregon and reads as follows

:
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1st May, 1908.

Messrs. Huntington & Wilson,

Tlie Dalles, Oregon.

Dear Sirs:

—

EASTEEN OREGON LAND CO.

[346—290]

We were informed last night by Mr. John Rigby,

an Engineer who called upon us sometime ago in

the interest of Mr. D. M. Brogan who represents

the Seattle Syndicate, referred to in our letter to you

on the subject of the Malheur Irrigation Company,

that all of the necessary finance had been arranged

for the construction of an Irrigation System upon

Willow Creek. There seems good reason to believe

this report at all events as far as a moderate project

is concerned.

We were informed recently by the Vale Office that

Mr. Leonard Cole, the Vendor to the Seattle Syndi-

cate of certain lands above the Emory Cole Farm,

known as Placer Claims, has included in his Con-

tract which is of record in the County Clerk's Office

at Vale, certain lands for which Patent has issued to

this Company. These latter lands, we expect, will

be submerged by the Water stored behind a Dam to

be constructed on the Creek. These lands, we fur-

ther understand, are all supposed to be of Mineral

character and particularly those which can be

reached by Water have been worked off and on for

many years as Hydraulic Mines. We will be obliged

if you wall advise the Vale Office of the Company

what steps should be taken at this time by the Agent
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there to protect the Company's Property Rights

(i. e.) whether to notify the Vendee under the Con-

tract of Record, or the Vendor, that the Company
has a Patent for the lands and will resist by action

at law, or otherwise, any cloud cast upon its title.

If there is any further information which you re-

quire we will be glad to supply it to 3^ou either from

here or from Vale.

Yours faithfully,

P. S. The Vale Office has gotten the impression

Mr. Leonard Cole intends to stand upon the posses-

sion of himself, or his [347—291] immediate

predecessors of these lands, for a long period of time

based upon a Placer Mining filing. Mr. Cole, how-

ever, evades stating the ground of his Claim to the

land.

C-SF
C-Vale

Mr. HUNTINGTON.—This is objected to for the

reasons heretofore stated and for the further reason

that it is a communication—part of a communica-

tion between client and attorney.

Mr. HART.—I now offer in evidence a letter dated

The Dalles, Oregon May 1st, 1908, addressed to the

Eastern Oregon Land Company, Vale, Oregon,

signed by Messi's. Huntington & Wilson, and would

state that I offer this by courtesy of Mr. Huntington,

otherwise I would not have offered it.
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The Dalles, Oregon, May 1, 1908.

Eastern Oregon Land Co.,

Vale, Oregon.

Gentlemen :

—

We are in receipt of a letter from Balfour,

Guthrie & Co. in which they state that Mr. Leonard

Cole has included in the contract to sell certain of

the lands of your company upon which Cole claims

to have some right by virtue of a placer filing. We
understand that .your company has a patent to these

lands. We suggest that you address a letter to both

Mr. Cole and to his vendee calling their attention to

the fact that the company has a patent for the lands

and that it will assert its right to the land and any

attempt to flood the land or otherwise to enter upon it

will be met by injunction suit. We understand that

this land has not been enclosed or visibly occupied

by any one.

Yours very truly,

HUNTINGTON & WILSON.
(Notation on bottom)

21 & 27-14-42

D. M. Brogan. [348—292]

Mr. HUNTINGTON.—Objected to upon the gen-

eral ground heretofore stated and for the further

reason that it is a portion of a communication be-

tween attorney and client pertaining to the matters

at issue.

Mr. HART.—I now offer in evidence a letter

dated Portland, Oregon, 20th April, 1908, addressed

to the Eastern Oregon Land Company at Vale,
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signed Balfour, Guthrie & Co. by Mr. Mackenzie,

which reads as follows:

Portland, Oregon, 20th April 1908.

Eastern Oregon Land Co.,

Vale, Oregon.

Dear Sirs:

—

WILLOW RIVER LAND & IRRIGATION CO.

We beg to make the following comment upon your

advices dated 17th inst., under this head, for the pur-

pose of suggestion to yourselves and also to keejD in

touch with each other from time to time as new mat-

ter develops.

We would judge from the fact the Dam in the

Gorge above Cole's which you advise is not to ex-

ceed 50 feet in elevation, the scheme of this Company

is to create several Units of storage of Water instead

of one large Reservoir for the whole Valle}", if that

were practicable.

At that particular point, with a fall of 50 feet to

the mile, the Water will back up a distance of about

a mile before running over the Dam. We do not

know the width of the Gorge for that distance but,

assuming it to be 200 feet on the average, the ca-

pacity of the Reservoir would be too small to justify

its construction and the additional expense connected

with the Project. It will be interesting to learn the

character of construction of the Dam ; it will be con-

crete we suppose. [349—293]

The Dam site appears to be situated in the North

East Quarter of the South West Qoiarter of Section

2-15-42. The backed up Water would not reach
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Section 27, which you own, but is inYolyed in the

adverse Claim of Mr. Leonard Cole. We would

assume, besides, the Water would not back up to the

Placer Claims. In that event perhaps these claims

would be worked for their Mineral value. On the

other hand, our assmnption the Water would not

back up more than a mile may be a mistake but we

think not. Our impression is you will hear more of

the Mineral value of the lands claimed by Cole later

on.
. [

,P

A union of the Federation interests with those of

the Malheur Irrigation Company and a transfer of

the combined projects to this new Company would

complete the outline of a scheme of general Irriga-

tion for the Lower Willow Creek Valley, and the

Bench Lands, especially if Water from beyond Wil-

low Creek Water Shed can be brought into it by way

of supplement.

Referring to the plat upon which you show the

tortuous line of the main canal on the South side

of the Creek, we would think because in its course

it cuts up your Section 15 pretty badly, in appear-

ance at least, because it enters your Sections 21, 33

and a part of 27, to say nothing about the effect of

the Dam on your Section 11, 3'ou should be in a

pretty fair position to hold Mr. Brogan pretty well

in hand when he finally comes to you for Right of

Way. We presume the Cow Valley lands will also

be involved.

We see nothing to be done excepting to keep as
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closely in touch with Mr. Cole and Mr. Brogan as

possible.

Yours faithfully,

BALFOUR, GUTHRIE & CO.

W. MACKENZIE. [350—294]

Mr. HART.—I hand you herewith a bunch of let-

ters, I presume, in order. They correspond with the

letters contained in the letter book which counsel

refused to permit us to examine—they cover the

same period—We would claim the right to inspect

them and use such of them as we feel tends to i3ro-

duce the truth pertaining to the issues involved, and

as being letters and declarations from the Home
Of&ce at Portland, or the Home Office in San Fran-

cisco of the complainant company to one or the other

and addressed to the office at Vale, Oregon, in answer

to the communications from Vale, Oregon, and would

ask that they be held by you subject to further order

of yourself or the further order of the court.

Mr. HUNTINGTON.—We make the same objec-

tion and the same statement with respect to them as

we did with the letter-book—from and after July

11th, 1908.

At the hour of 6:15 o'clock P. M., adjournment

taken until 9 :00 o'clock A. M., July 24th, 1909.

At the hour of 9:00 o'clock A. M. July 24th, 1909,

met pursuant to adjourmiient as above. Present:

Same as. before.

Mr. HART.—I offer in evidence a letter dated

Portland, Oregon, 4th April, 1908, addressed to

Eastern Oregon Land Company, Vale, Oregon, and
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signed by Balfour, Guthrie & Company by Mr. Mac-

kenzie, which reads as follows

:

Mr. HUNTINGTOX.—This is subject to our for-

mer objection. [351—295]

Portland, Oregon, 4th April, 1908.

Eastern Oregon Land Co.,

Vale, Oregon.

Dear Sirs:

—

MALHEUR IRRIGATION COMPANY.
We have received your letter of the 1st inst. from

which it aj)pears another stage in the development

of Willow Creek Irrigation is on.

It is, of course, idle to expect much or anything

to grow directly out of the declarations of purpose

of the Federation. You must bear in mind, however,

that organization professes to own the Beers and the

MacPherson Reservoir Sites. It these pass to the

Lower Willow Creek Irrigation Co. and are com-

bined with Contracts to take water from the indi-

Tddual land owners a basis for Finance of an Irriga-

tion Project will be reached.

These Reservoir Sites, we think, are really the

most important factors in any Project for the Valley

and Bench Lands together. The Gorge above Coles

is narrow, and the Creek is of torrential character.

We do not believe there is capacity there, unless at

great expense for dam construction and for sub-

mergence of land for a considerable distance back of

it, for more than a few thousand acres.

The next development we would expect, if the

Seattle people are really backed by Capital, is to see
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tliem miite with the Lower Willow Creek Co. pro-

vided the latter get the Eeservoir Sites and turn

these over with the Contracts for Water to the

former.

The question then would be the extent of the

project these united interests would undertake. If

merely the Creek lands and the neighboring par-

tially developed lands, such as Scott's, you own

lands would be left out also the [352—296] other

bench lands.

Your policy, therefore, we think should be to keep

in close touch with what is going on from day to

day. We do not think any project can condemn all

the land you OAvn in the Gorge above Cole's for

Reservoir purposes and all the Right of Way over

your Bench Lands unless the length of the Ditch is

to be much greater than our impressions indicate it

will be. You will remember the Statute fixes the

area of land condenmable for such pui^poses from

one owner by relation to the length of the Ditch.

Yours lands in the Gorge are probably of Mineral

character to some extent. Any condemnation pro-

ceedings would no doubt be met by you with a claim

for compensation on that basis. Probably you can

gather more or less information respecting the like-

lihood of any project now under consideration cover-

ing your lands there.

The Home Office does not want to put any money

into any Ln^igation Project unless it becomes abso-

lutely necessary to do so to get Water for some or all

of its lands under a projected Ditch. K the Finance

is provided for a project which will exclude your
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lands for the time being, it maj^ be the second or

next stage of development will provide as good an

opportunity though, of course, at first sight it would

seem as if your participation in a first project would

be likely to give you Water at a lower price than by

rem^aining out entirely and coming forward as a

purchaser for your requirements later at the going

price then.

The Home Office is kept informed of your advices

and we think will communicate promptly when a

definite question is presented for decision.

We suggest you take the ground mth Mr. Scott

you [353—297] want to be considered in on any

plans- he and his associates may miature subject of

course to the approval of the Home Office.

We would think you would be fully justified in

putting yourself in the same attitude with the Seattle

people.

We have had the same idea as you have that the

Home Office might do worse than to take some in-

terest in lands on the Creek which now possess

Water Rights, since the construction of an Irriga-

tion System( for the Valley will induce the closer

settlement and higher development of the naturally

moist lands, and there would be prospects of a good

profit. We cannot see, however, that the lower lying

lands would be likely to yield a relatively greater

profit at the present cost than the Bench Lands

would bring were the same amount of money in-

vested in Water Ilights and Improvements. We
would not recomfmend an investment in the former

unless it would enable you to get into a position of
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some influence in the development of the Irrigation

Company in control of the Valley. We need not

caution von against the undesirability of becoming

involved in any way with these various parties and

factions. Unless business can be done with a sense

of safety and confidence in the people you are asked

to work with it had better be avoided.

Yours faithfully,

BALFOUR, GUTHRIE & CO.

W. MACKENZIE.
Mr. HART.—I offer in evidence letter dated Port-

land, Oregon, 10th January, 1908, addressed to East-

ern Oregon Land Company at Vale, Oregon, and

signed by Balfour, Guthrie & Co., Mr. Mackenzi

reading as follows: [354—298]

Mr. HUNTINGTON.—This is subject to our

former objection.

Portland, Oregon, 10th January, 1908.

Eastern Oregon Land Co.,

Vale, Oregon.

Dear Sirs:

—

WILLOW CREEK.
In reading your favor of 6th inst. we get the im-

pression you are somewhat sensitive to comment

from us which may be construed to mean we are of a

different opinion to yourselves upon the various

more or less difficult questions which so far have

come up under this head.

For our own part we have no pride of opinion on

questions of Irrigation or Water Law, or of Irriga-

tion Engineering, as we have little or no knowledge
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of these somewhat difficult professions, and we quite

believe you would take precisely the same view if we

were discussing these matters in person. It is

necessary that there should he a good deal of give and

take of opinion before anything can be accomplished.

We are therefore now going to clear the ground, as

it were, against the future and to the end that we will

have a thorough understanding.

In saying in our letter of 31st ulto. to you that we

reserved our opinion whether or not under the Ore-

gon Laws all the lands within the boundaries of an

Irrigation District could be subjected to all the bur-

dens regardless of the attitude of the owners who
dissented, we did not intend to take issue with any

one who held the affimiative view. The question

would depend upon facts of which we have no inti-

mate but only a little knowledge and of course upon

the view the Supreme Court would take.

But of course it is a very important matter to

[355—299] come to a decision over, if the Irriga-

tion District is to be organized,

—

These lands would, practically, all be involved, if

the affirmative view is correct, which would be a

serious matter for jout interests, unless the project

and its management were safe.

We could not make any progress with the proper

consideration of the question until the data of the

organization was in our hands in due form for pre-

sentation to the Home Office and to lawyers.

The mere intention to organize under the Statute,

and the plan of construction of Reservoirs and Can-
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als, the Estimates of Cost of the execution of these

plans, and the design of the finance, which had been

discussed but probably not put into writing in a

formal way, could not fulfill the requirements of the

position of Agents in putting forward a project to

the Directors at the Home Office for approval.

Every feature involving responsibility and liability

should be in due form. This we are quite sure you

understand and we state the fact only to make a clear

record for the future.

In their present state your lands in this district

are practicall}^ only nominally valuable. An Irriga-

tion undertaking will make them very valuable if

precaution is taken to bring them in or to keep them

out as the shrewdest policy will dictate. We could

not therefore take a more definite position with you

than we did as being Agents we can only act in a

matter of this kind upon express instructions. Oui'

feeling was, and is, that if the promoters of the Irri-

gation District were earnest in their intentions they

should take prompt action about the stability of their

Water Eights, about Reservoir Sites, and about

Rights of Way. The [356—300] action of the

Syndicate indicates its intention is to seize every

valuable thing which will inure to the success of the

project. That of course implies every advantage

gained would cost money to the subsequently de-

veloped Water Users. It is for them, it seems to us,

to act for their own protection. They might later

waive present acquired rights in return for suitable

future benefits. It is true the Home Office being a



364 The Eastern Oregon Land Co. vs.

(Testimony of Thomas W. Clagett.)

large land-owner is equally interested in taking steps

with local land owners to get protection, but situated

remotely from the field of interest there is no way

that we know of to awaken them to activity excepting

to bring them to a realization by presentation of

facts that their interests are threatened by intending

monopolists. In giving you authority to contribute

to the expense of preliminary work all has been done

by them so far that they have been called upon to do.

It remains for your colleagues and yourselves to get

your minds to an agreement of what shall be done

for the best interests of all. We will undertake

when a definite project is worked out on paper to get

the Officers on the ground for careful investigation

and decision. In the meantime we are fully alive to

the responsibility in a sense this places upon you but

we are in no sense fearful you will fail in sound judg-

ment or in any other way. We do not wish you to

feel over-burdened by the difficulties connected with

Willow Creek development promoted by the slow

acting and possibly uncongenial people in that

region. If you stir them up to realize they run the

risk of being misled by the Options taken by the

Seattle Syndicate, which may never be exercised, you

will be doing, we think, good work for them and for

yourselves. That the local people owning on the

Creek should be [357—301] indifferent about

going on with the organization of the District be-

cause they will not be interested if the Options are

exercised is in our opinion courting the danger of

being taken in a trap. This view is based on our
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inference the project of the Syndicate is for about

10000 acres maximum. There seems no object for a

Storage system to buy the 7000 Eiparian Lands at

from $35.00 to $50.00 per acre. There are enough

Bench Lands to be had at a low price, possibly under

the Carey Act, to use up all the indicated capacity.

Of course if 3^ou cannot move these people to act,

or if our views as herein expressed are erroneous,

nothing further meantime can or need be done. We
would like you to write us when you find it conven-

ient with absolute frankness as to your owm conclu-

sions and in reply to all we have said at any time.

We will put every idea which comes out into the com-

mon fund of knowledge and opinion and do the best

we can with it all in the interest of our mutual prin-

cipals. Our belief is, 'if the Syndicate bona fide

intends to construct an Irrigation System, that we

can do no more with them when the time comes for

close contact by exhibiting a capacity to defend your

interest before the negotiations come up in fact, then

by an attitude of waiting to see the details of their

plans before taking any action, which may then be

somewhat late.

We have not yet heard from Mr. Brogan direct but

we have received a hint from an Engineer w^ho

visited Willow Creek with him, whom we met inci-

dentally, that he intends to consult us as soon as the

work of getting the Options shaped up is completed.

Our impression is a Reservoir cannot be constructed

in the Canyon immediately above Cole's without sub-

merging some of your lands. We suppose [358

—
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302] tliese can be condemned but we belieA^e there

is a limit to the area which can be taken from one

owner.

Yours faithfully,

BALFOUR, GUTHRIE & CO.

^Y. MACKENZIE.
Mr. HART.—I now offer in evidence a letter

written at Portland, Oregon, December 31st, 1907,

addressed to Eastern Oregon Land Company at Vale,

Oregon, and signed by Balfour, Guthrie & Co. by

Mr. Mackenzie, which reads as follows

:

Mr. HUNTINGTON.—This is subject to our

former objection.

Portland, Oregon, 31st December 1907.

Eastern Oregon Land Co.,

Yale, Oregon.

Dear Sirs :

—

WILLOW CREEK.
When we stated in our letter of 23d inst. to the

Home Office^ upon which you comment in tout let-

ters of 26th and 27th idem, that the movement among

the Settlers was ^^a more or less indefinite purpose'^

it was far from any thought of ours to cast any re-

flections u^Don the steps which had been taken by

them and we merely adopted that form of expression

as the one which most accurately conveyed the under-

standing the actual state of aifairs which we had

derived from your letter advices.

We now take note that the movement is ''in fur-

therance of a project formulated, positive and de-

cisive.''
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This information is more than interesting and we

will take pleasure in passing it on to the Home Offi.ce

where henceforward a close interest will no doubt he

taken in the [359—303] progress of the project as

reported by you from time to time since, on the one

hand, if they join the movement in a manner which

will bind your lands they will be materially inter-

ested and, upon the other, if they do not put the lands

into the project they would nevertheless be vitally

concerned in the success of the project.

No doubt as you see the plans of the Settlers to

form an Irrigation District under the Oregon Law
gradually unfolded you will put us in a position to

advise the Home Office of the details also in what

manner and to what extent your own lands are or

will be likely to become involved. The greatest care

must be observed that directly or indirectly no actual

binding responsibility of the lands to the project is

assumed until authority is first received from the

Home Office; and we feel quite easy that you will

keep this before your mind.

In the meantime the Home Office authorizes you to

contribute as called for in connection with the pre-

liminary work of the project one cent per acre of

your lands to be benefitted b}' the project. We are

not advised to discourage you from taking an active

part in the Committee and other work and we believe

the Home Office approves of your doing so but we

think it well to bear in mind that the Settlers must

not assume from your activity in the project your

lands are thereby committed to it by consent, or from
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their legal Advisers that the Irrigation District will

obtain control of all your lands ^\i-thin its limits

when once it is organized and running under the

Statutes. The Home Office has always favored the

idea of encouraging and assisting any well conceived

and properly financed development undertaking but

it reserves, of course as you will readily understand,

the [360—304] right to refuse to join in any quasi

private scheme or in any public one, such as is now

under consideration, until it has had spread out be-

fore it the whole project in detail and the induce-

ment is sufficient to go into it. We have no doubt

the idea has been given out by the legal Advisers of

the Settlers that the Statutes in one way or another

can bring into an Irrigation District all the lands

within its limits and subject these lands to the bur-

den of a lien for the cost of construction of the Irri-

gation Worhs. We will not assume to say whether

or not this will be found when tested to be the law

of Oregon. We know that the Wright Irrigation

District Law of California was declared not to be

binding upon lands there the owners of which re-

sisted the enforcement of Liens intended to be made

effective upon private property without the owners

consent by legislative enactment. It must be clearly

kept in view that a State Statute can only be held to

be good when it is not in conflict with the paramount

laws and when it is regular in all other respects.

As far as we have knowledge of the various mooted

undertakings for development of the valley we do

not see any one which appears to be shaping for the
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maximum of possible control of Land and "Water

excepting the Seattle Syndicate. It remains to be

seen what is its real purpose. If in the main hostile

to the Bench Land Owners they must move for their

own protection, and though we see difficulties in

their way, nevertheless, we do not know of any

method of restraining the Syndicate more completely

than through a union of the local interests in the

form of an Irrigation District.

But the District cannot hold the Syndicate in

check if it is not in possession of Water Bights, or

Bights of Way and Beseruoir Sites. It is all very

well to say these [361—305] can be condemned

under the law. The money must be available for

the acquirement of the necessary lands, and for con-

struction of the works, and for all the purposes be-

fore the campaign of condemnation is commenced.

If we are correct in assuming that the formulated

project, positive and decisive, contemplates supply-

ing only the lands now without Water Rights, we

see in the outlook only a Flooded Water Storage

system, for the condemnation of all the Vested

Bights in the Valley would undoubtedly be imprac-

ticable. That a Storage system is practicable we

have no doubt if Cow Valley is embraced in the proj-

ect as a Eeservoir point, provided the finance can

be arranged, but, of course, we have little knowledge

of the difficulties. That is the most important con-

sideration of all after the project is shown by com-

petent Engineering talent to be feasible in point of

Water supply, of cost of Reservoirs and Canals, and
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the rights of others have been harmonized with the

District. We would encourage the Settlers by all

means to go ahead with their plans and especially

to seize the Water and the strategic points for Res-

ervoirs and for carrjdng Canals over, across, or

round natural obstacles, provided you see to it they

do not fix legal record holds upon your own lands.

Being friendl}" to them you can defer action of this

kind. If they cannot do any better they could dis-

pose of these Rights to parties later on who would

give proper guarantees for construction of a system.

We trust we are making it clear that in our opinion

the onl}^ ones who should be permitted to control the

Water and the business of Irrigating land in the

VaUey are the present Owners themselves, leaving,

however, an opening in the plan of organization for

the Sale of Rights and of Land as now held and

OT^^led to other Owners who may follow. [362

—

306]

In considering an Irrigation District organization,

while it may be pretty much a life or death matter

for the Homesteader to succeed, and therefore it

should be practicable, the largest question of all is

where is the money to come from. One hears of

plans to issue Bonds whereby it would be raised, but

there is no evidence any responsible people have said

they would buy or underwrite an Irrigation District

issue. It may be bonds of this class will come into

favor as the outcome of the existing distrust of Rail-

way and Other Bonds. We know, however, Irriga-

tion Bonds have hitherto been difficult to place. We
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would be indisposed ourselves to take any of such

an issue as this enterprise would put on the market

unless all of the features of the security were past

any peradventure of a doubt; and we think that

would be the attitude of all conservative investors.

We would not discourage the movement on that ac-

count. One rarely knows what a day may bring

about in the way of a change.

When you can give us some light upon the detail

of the project we will be glad to hear from you. If

you can put the data in the form of a Prospectus it

will be clearer than in general description.

We will write you again soon in reply to certain

points to which you call our attention.

Yours faithfully,

BALFOUR, GUTHRIE & CO.

W. MACKENZIE.
Mr. HART.—I offer a letter in evidence written

at Portland, Oregon, January 6th, 1908, addressed

to Eastern Oregon Land Company at Yale, Oregon,

and signed Balfour, Guthrie & Co., by Mr. Macken-

zie, and reading as follows: [363—307]

Mr. HUNTIXGTOX.—This is subject to our for-

mer objection.

Portland, Oregon, 6th January, 1908.

Eastern Oregon Land Co.,

Yale, Oregon.

Dear Sir:

—

WILLOAY CREEK.
Every new development is of interest; and your

last report under date 1st inst. of your talk with
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Mr. Emory Cole is especially so, even if it is well to

take everything he says with precautionar}^ reserve.

The important fact must be kept in mind that if

the Seattle S^'ndicate obtains control of the basin

above Cole's and of the strategic points along the

Creek b}^ purchase, they will probably have the

Bench Land Owners at a serious disadvantage. The

latter must anticipate their obtaining this control.

They should insist in a forceful way upon a declara-

tion by the S3aidicate of their plans. If no satis-

faction is obtained, then action should be taken with

the assistance of skilled lawyers and engineers to

prevent the Syndicate from getting detrimental con-

trol. Your own position is the same as that of the

individual Bench Land Owners. Your lands will be

deferred in their development if some w^ay of bring-

ing Water to them is not opened up before the Syn-

dicate has procured the control the methods they

employ indicate. It appears to us there is only one

adequate economic way to provide Water for these

lands and that is one System created with sufficient

capacity to cover all the lands. Possibly, as we have

already suggested, Cow Valley can be utilized as a

Storage basin and Upper Willow Creek and the Syn-

dicate's Canal to a point below Cole's under the Com-

mon Carrier principle for bringing Water to the

Bench Lands. The Irrigation District Scheme also

has some merit in it if the finance is practicable, but

the Water itself and the Storage [364—308] Res-

ervoirs and Rights of Way above and immediately

about Cole's will be difficult to get and probablj^ ex-
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pensive if a contest will come up with the Syndicate.

Your own lands in the Basin above Cole's must be

kept well before your minds. We believe one Sec-

tion, or part of one at least, is Mineralized, and if

the SjTidicate plans to condemn the tract as a Res-

ervoir Site some evidence must be obtained when

convenient of its exact position with respect to the

lands under Option there to the Syndicate at a price

which suggests the Sale is on basis of Mineral value,

principally.

It is idle to speculate upon the purposes and plans

of the Syndicate with your interests, possibly, at

serious risk. We have w^ritten to Mr. Brogan ask-

ing if he cares to make a declaration. If we do not

hear from him we intend to ask you to prepare a

brief statement of the various existing Canals show-

ing the area served, of the various j)rojects before

the people, of the extent of the Valley Lands, and

approximate!}^ of the Uplands situated so as to be

under a practicable system of Canals, and of the

attitude of the people for presentation to the Home
Office first and thereafter with their authority to the

best Irrigation Law Attorney we can find in the

State for his opinion and advice.

Yours faithfully,

BALFOUR, GUTHRIE & CO.

W. MACKENZIE.
Mr. HART.—Then I offer in evidence a letter

(copy) which is stamped at the top apparently by

a rubber stamp "Balfour, Guthrie & Co., Copy,

Portland, Oregon," dated 23d December, 1906, and
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addressed to Eastern Oregon Land Company, San

Francisco, [365—309] California. It doesn't

show who it was signed by. This is one of the let-

ters Mr. Clagett has furnished me yesterday which

isn't signed. The letter reads as follows:

Mr. HUNTINGTON.—Objected to as not proper

cross-examination—^the same objection and the fur-

ther objection that it is incompetent, secondary and

not the best evidence.

23rd December, 1907.

Eastern Oregon Land Co.,

San Francisco, Cal.

Dear Sirs:

—

WILLOW CREEK.
We enclose herewith copy of a letter from the

Vale Office, dated 19th inst., which we suggest you

examine carefully and let us know your views upon

same and upon our own remarks which follow for

the guidance of Mr. Clagett.

The situation there appears to be as follows,

(viz.) :

First. The flow of water is inadequate in the Irri-

gation season to permit of the working of all the

Riparian Lands and in consequence the available

supply is taken by those of theni who made due ap-

propriation long ago and have since continued to use

the Water thereunder.

There is a question whether or not lands which

you and others own abutting on the Creek have lost

their right to take and use Water from it during the

normal flow stage by reason of neglect to establish
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a record right, and of failure to use. And there is

also a question whether or not Water diverted upon

Eiparian Lands and carried beyond these to Non-

Riparian Lands continually for say ten years can

now be disturbed in its use on Non-Riparian Lands.

These questions can only be answered to your sat-

isfaction [366—310] upon the facts as to the Re-

corded Water Rights and as to use being ascertained,

submitted, and duly considered by an Attorney ex-

perienced in the practice of the law applicable to

Water Rights.

Second. The outlook for Irrigation development

of the lands along the Creek which are destitute of

Water Rights and of the Bench Lands depends en-

tirely upon the storage of Flood Water upon the

Upper Creek, in Cow Valley through construction

of a Canal connecting a Reservoir there with Upper

Willow Creek a mile or two east of Ironside Post

Office, and of connecting the El Dorado Ditch which

derives Water from the Burnt River Watershed

with the Upper Willow Creek Reservoirs. Subsid-

iary Storage Basins also may be constructed in the

Uplands upon both sides of the Lower Creek. The

cost of a S3^stem of this kind will be very large, pos-

sibly prohibitive, because of the difficulty in financ-

ing the construction, which as a rule is greater in a

more or less remote section of country like Willow

Creek than in a more densely populated country

supplied with convenient Railwa}" facilities and near

to market. But if the capacity of the Reservoirs

and the supply of Water is sufficient to include
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within the scope of the undertaking the Dead Ox
Fait country we would think it likely the average

cost of Water Eights per acre would be brought

within the bounds of moderation.

There are no existing organized Companies on

Upper or Lower Willow Creek basing their Rights

to Water upon the principle of a Puhlic Use. The

Water Users in some instances take their supply

as individuals and in others in the form of co-oper-

ative unorganized bodies. These Rights doubtless

when tried out will prove in the main to be well es-

tablished. [367—311]

There are several claimants to Water Rights, how-

ever, who have organized and who assert a bona

fide intention to construct a Flood or Storage System

of Irrigation upon lines which in process of time

would probably give to one, or more, or all the Stat-

utory and other Rights which make a Public Use

System. These as far as we are advised are,

—

The Co-operative Federation

The Malheur Irrigation Company
Th« Lower Willow Creek Irrigation Company

—and it appears further from the Vale Office letter

quoted herein that about 40 owners of land in the

Valley desire to organize into ancZ Irrigation Dis-

trict with a more or less indefinite purpose in view,

but which ma}^ be assumed to be in the nature of

self-protection; also that some of the Bench Land
Owners have made filings to the extent of 16,000

miner's inches of the Flood Waters of Willow Creek,

actuated probably by the same apprehensions as the
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strictly Valley land owners.

No close judgment can be formed as to the bearing

these movements may have on your interests until

some kind of a jDroject is formulated and competent

responsible people become identified with it.

The alarm to all parties owning undeveloped lands

has come from the action taken by the Seattle, or

so-called, Klondyke Syndicate. If these parties

have Hydraulic Gold Mining as their main object

and they acquire the Ownership of the Riparian

Lands which control the Water it is probable, though

of course not certain, the Bench or Uplands are not

likely to be developed soon by Irrigation and the

Valley Lands without Water now will ovl\j be sup-

plied under burdensome conditions. That view is

based, however, on the assumption the project is not

to be made large enough to meet the Mining [368

—

312] and irrigation requirements together. It may
be stated the High-lying Grazing Lands on both

sides of the Valley would be of comparatively small

rental value if the Valley Lands are not kept in use

producing hay.

Third.—The conflicting interests of the parties

who are interested in promoting Companies for the

Sale of Water, or for Mining purposes with those

of Owners of the Land who have no Water Eights

makes it quite clear that immediate aggressive action

by the latter is imperative.

The Seattle Sjmdicate, whatever their real pur-

pose is, have shown by their methods they intend to

fortify themselves against action by the land-owners
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before they announce their purposes. As against

this it would seem advisable for the latter to take

Mteps for their own protection.

The proposed Irrigation District we infer is to

organize under some provision of the State Law
whereby the land to be benefitted may be used as se-

»!urity for money to be emj)loyed in construction of

?m Irrigation system. We have grave doubt as to

The existence of any authority of law in this State

for 'the formation of such an Irrigation District or

of any authority of law under which Capital could

wafely be invested in Bonds of such an Irrigation

Oistrict. This point, however, is susceptible of dem-

onstration by competent reliable Attorneys and in

our opinion the first steps the local land-owners

should take is to look into this feature before going

a step further. Then, again, there is the question

of whether or not there is left enough unappropri-

ated Storm Water to Irrigate the lands owned by

the parties desiring to create the Irrigation District.

It would seem to us the next step which these land-

owners should take is to band themselves together

to refuse to take any water from anyone, thereby

making it [389—313] impossible for the com-

panies seeking to supply them to do any business

which would cause the lapse of their rights; and

when that stage is reached to acquire the Water

Rights themselves for development by themselves

or to sell to parties who would agree to give them

Water at a reasonable cost. If such control can be

acquired of the Water under advice of a competent
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Engineer we have no donbt the Mining Company,

if that is the real character of the Seattle Syndicate,

can be obliged to carry Water through its main

Canal and Storage Basin above Cole's at a fair cost

to the Bench Land O^Yners. We think there is a

prevision of the Oregon Law which makes all Canal

Owners Common Carriers.

In our opinion it would be quite inadvisable for

the Vale Office to encourage the local land-owners

you will join any scheme for the supplying of water

which they may formulate until the Legal and Engi-

neering features are made perfectly clear it would

be prudent for you to do so. Nevertheless we think

Mr. Clagett after making that announcement should

agree to serve upon the Local Committee and do all

he can to advance the Land-owners' side of the prob-

lem. The cost of preliminary Legal and Engineer-

ing work limited to one cent per acre on the lands to

be directly benefitted is light. We would recom-

mend Mr. Clagett should be authorized to come un-

der obligation to make this contribution.

We strongly recommend that no time should be

lost by the local land-owners in determining their

position under the law as to the Water Rights' pos-

sible of being acquired and as to the Engineering

features. Nothing but forceful aggressive action

at this time will develop the purposes of those who

are moving to obtain rights which we presume

would control the whole Valley. The Committee

consisting of [370—314] Weaver, Cleveland and

Clagett should at once collect the first assessment
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of the working fund and proceed to employ a lawyer

and an engineer. If the Seattle Syndicate have any

purpose hostile to the local land-owners they will

declare themselves in one way or another. If they

should come to you for your lands you will be free

to deal with them. In case you elect to abstain

from taking any action at all now it does not follow

you have no remedy against deprivation of oppor-

tunity to develop your lands if you decide to do so

sooner or later. Mr. Clagett 's view that you have

no defined Water Rights in connection with your

Willow Creek lands means, we think, at the normal

flow. We suppose as Riparian owners of several

tracts you have certain legal rights which could be

asserted against the monopoly of the flood Waters

or any reduction of the flow for Mining purposes.

The idea that the Seattle S^Tidicate can accomplish

a complete absorption of the Water through pur-

chase of the Riparian Lands having definite Water

Rights we think is a mistake. The control of the

Water and Reservoir Sites jointly with an extensive

area of lands waiting Irrigation development can

force the Syndicate to carry water through the Can-

yon above Coles and over the strategic lands below

upon payment of a reasonable consideration for the

service. Probably it will be well not to declare

knowledge of the Common Carrier feature until the

proper time for so doing arrives.

We think Mr. Clagett 's queries as to the timeliness

of the movement, and of the form of binding the

lands for the cost of constructing a Canal will come
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up at a more appropriate time after the project of

the local land-o^Yne^s is formulated. With a united

body of local land-oA^iiers under intelligent leader-

ship the Seattle Syndicate cannot do much [371

—

315] injury. The sooner the issue is sharply

drawn the better.

One step which may be ad^dsable at the instance

of the local land-owners is to get an Option of pur-

chase on the Beers and McPherson Ranches on

Upper Willow Creek if Engineers say these are

logical Reservoir Sites. As it looks now the Federa-

tion may not complete that purchase though they

have a considerable sum of money locked up in these

properties.

This letter is in duplicate for you and the Vale

OfSce.

Yours faithfully,

Mr. HART.—Then I offer a letter in evidence

dated December 17th, 1907, at Portland, Oregon, ad-

dressed to Eastern Oregon Land Company at Vale,

signed Balfour, Guthrie & Co. by Mr. Mackenzie,

reading as follows:

Mr. HUXTING-TOX.—This is subject to our

former objection.

Portland, Oregon, 17th December 1907.

Eastern Oregon Land Co.,

Vale, Oregon.

Dear Sirs:

—

WILLOW CREEK.
Referring to yours of 12th inst. from Ontario ad-
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vising that you have learned the Seattle Syndicate

has taken Options upon detached Riparian Lands

aggregating about 7000 acres, we suggest that you

keep as close a watch as possible upon their opera-

tions, and particularly, try to get with certainty the

names of the Grantee of these Options and final

date of their exercise. This seems to us important

because if their real purpose is to control the Water

and its [372—316] use is to be mainly for Hy-

draulic Mining the outlook does' not appear bright

for Irrigation development of your Bench Lands.

The sooner you can get reliable information the

better. The first best use to put it to we would

think will be to address a pointed enquiry to the

holders of these Options as to their purpose. If a

satisfactory response cannot be obtained we think it

may become necessary to organize the Bench

0\\Tiers and the present Water Users who have not

sold to resist the monopoly of the main flow of the

Creek. It seems to us advisable to set matters in

motion at once to bring them to us rather than to

remain still until all their plans are made and our

opportunity has disappeared.

Yours faithfull}^,

BALFOUR, GUTHRIE & CO.

W. MACKENZIE.
Mr. HART.—Then I ofter in evidence a letter

dated November 26th, 1907 at Portland, Oregon ad-

dressed to Thomas W. Clagett, Esquire, at Vale,

Oregon, signed Balfour Guthrie & Co by Mr. Mac-
kenzie.
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Mr. HUNTINGTON.—This is subject to our

former objection

Portland, Oregon, 26th November 1907.

Thomas W. Clagett, Esq.,

Vale, Oregon.

Dear Sir :

—

The information which has com^e to me respecting

the new interest located at the head of Willow Creek

suggests you should keep a very close watch upon

what is going on to determine the main purpose be-

hind the movemient. ^^len I visited [373—317]

the place in the spring of this 3^ear I was more im^

pressed with the idea that a large Placer develop-

ment undertaking was contemplated than that

Irrigation was the principal part of the project. It

seemed, of course, possible that both of these feat-

ures were equally important. The purchase of the

land at that point and the impression which you

have received that riparian lands along the creek

are to be acquired strikes us as important indica-

tions in support of our original view. If aurifer-

ous lands exist above Coles, which have been worked

off and on and for many years, it would seem not

an unreasonable deduction that the Stream has car-

ried Grold down along its course through the Valley

and that it now exists on the bed rock below Coles

though perhaps too deep considering the difficulty

of hydraulic work to result in much profit. I have

no great knowledge of development work of this

kind, but I have the impression that there is some

likelihood there is something in the idea that the
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Lower Valley is of much interest fromi the Placer

Mining standpoint. I merely suggest this that you

may keep it before your mind in the watch that you

will keep of all that these people will do. I suggest

that it may be advisable for the Company to pur-

chase some lands abutting upon the Creek to enable

them to exercise more influence than the}^ now
possess in the settlement which must come sooner

or later in connection with the lands they now own

on the Creek, if a large undertaking is to be estab-

lished either of Placer Mining, or Irrigation there.

You might keep a lookout for a suitable property

and take your own means of ascertaining the price

and teiTiis upon which it could be purchased. Of

course any movemient to buy land in the name of the

Company would be indiscreet and anything you do

you had better arrange [374—318] through an-

other channel.

Yours faithfully,

BALFOUR, GUTHRIE & CO.

W. MACKENZIE.
(Endorsed on back: "Marked Personal L.")

Mr. HART.—Q. The gentleman, Mr. Mackenzie,

who signed these letters, he is the General Agent of

the Company living at Portland, isn't he*?

A. No, sir, Balfour, Guthrie & Company are the

general agents for the company. Mr. Mackenzie is

the head of the land and loan department which has

the oversight of this field.

Q. Of the Company's properties'?

A. Yes, sir, of the Company's properties.
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Q. And Mr. Mackenzie is in charge of that

matter?

Mr. HUNTINGTON.—This is subject to our

former objection.

A. He is.

Q. He is the gentleman who has been in attend-

ance upon this hearing at the present time ?

A. Yes, sir.

Q. The Mr. Martin, the President of the Eastern

Oregon Land Company is the gentleman who has

also been present here at the hearing 1

A. He has been.

Q. He maintains an office in the City of San

Francisco, does he"? A. He does.

Q. Is that the head office of the Company?

A. It is. [375—319]

Q. And when mention is made in transmitting

news backward and forward to the "Home Office"

it means the San Francisco office?

A. The San Francisco office is spoken of always

as the "Home Office."

Q. iSan Francisco office is always spoken of as

the "Home Office"? A. Yes, sir.

Q. Now, you reported to your company, didn't

you, the extent of the w^ork being done up there by

Mr. Brogan or the defendant company?

A. Do you mean letters?

Q. What was the date when you first reported to

them that the defendant company was engaged in

the construction of that dam?
A. I cannot remember the date, but it Avould be



386 The Eastern Oregon Land Co. vs.

(Testimon}^ of Thomas W. Clagett.)

along in the spring of 1908, probably in the month

of AjDril that I reported that it was reported work

was being done in the canyon.

Q. On the dam? A. On the dam, yes, sir,

Q. It seems like from these letters that yon knew

that work was being done or contemplated and

mone}^ expended as early as the spring of 1907?

A. 1907? No, sir, 1908.

Q. I call your attention—1908—you wrote

numerous letters about it during January and

December and November—January and Februarys,

1908, and November and December, 1907?

A. You said the spring of 1907. I was not here

in the spring of 1907.

Q. What time did you get here? [376—320]

A. I came here in the month of June, 1907, and

went away and came back in December.

Q. You learned it in the fall and winter of 1907 ?

A. I knew nothing about it in the fall and winter

of 1907.

Q. How do you explain the letters about it?

A. There is nothing in the letters that will indi-

cate anything was begun upon the dam or that I

knew of any construction upon the dam in the fall

of 1907— '08.

Q. You knew that preliminary work was being

done in the Valley, and when that work was being

doen, that the Seattle parties were engaged in ex-

pending money and doing preliminary work acquir-

ing propert}^ and doing preliminary work?

A. I knew parties had taken options in the
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Willow Creek VaUey late in the fall of 1907, or I

wish rather to say in the winter of 1907.

Q. You received this letter from' Mr. Mackenzie,

the letter I speak of is one marked "14" and dated

November 26th, 1907^ A. Undoubtedly.

Q. When you received that you were informed of

the contents—this portion of it wihich reads "When
I visited the place in the spring of this j^ear," that

woul<i be 1907^ A. Yes, sir.

Q. "I was more impressed with the idea that a

large placer development undertaking was contem-

plated than that irrigation was the principal part of

the project." At that time you understood what he

had reference to, didn't you, when you read that?

A. I did.

Q. And in that letter you were told to buy somie

property up the Valley so you could stop anybody

from coming along

—

A. I have not read the letter; I don't remember

the contents of [377—321] the letter at all.

Q. You did receive many advices to put yourself

in the way to prevent either this company or any

other company from going on with irrigation works,

didn't you?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination—not the proper method of cross-

examining this witness upon that particular subject

as incompetent, irrelevant and immaterial.

A. I did not. It has always' been stated to me

by the Of&cers, Managers of the Company that they

were entirely in sympathy with any legitimate de-.
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velopment in the way of irrigation of Willow Creek

Valley. It has always been our effort to take care

of the interests entrusted to us, and our effort has

been directed in seeing that nothing was done which

would be detrimental to the development of the

Valley. We have never intended to oppose any

legitimate development of the Valley as the question

indicates.

Q. I call your attention'—I will first ask that his

explanation BE STRICKEN OUT AS NOT
ANSWERING AND IMPROPER. I will call

your attention to a letter dated April 4:th, 1908, and

which reads as follows: "We suggest you take the

ground with Mr. Scott jou want to be considered in

on any plans he and his associates may mature sub-

ject, of course, to the approval of the Home Office."

"We think you would be fully justified in putting

yours'elf in the same attitude with the Seattle

people." In other words, you were told to make a

deal with Mr. Scott to keep him going, and also do

the same with the Seattle people and double cross

him?

A. I don't understand it that way at all. [378

—

322]

Q. You understand the English language, d'on't

you? A. Why, a little.

Mr. HART.—I wish at this time to give notice to

counsel that all of the letters which have been pro-

dticed here and which we have examined, as well as

those which counsel has refused to permit us to

examine, we -sAdsli to copy them and to use them as
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part of the evidence, such of them as we see fit and

deem proper as part of the evidence in chief on be-

half of the defendant company.

Mr. HUNTINGTON.—We move to strike out all

of the evidence of this ^vitness upon cross-examina-

tion relating- to the correspondence between his

of&ce—the office of this witness and Balfour, Guthrie

& Company, or between Balfour, Guthrie & Com-

pany and the home office of the complainant com-

pany, and between either of those offices and Himt-

ington & Wilson for the reasons hereinbefore stated,

and for the further reason that, if it is claimed for

that testimony that it is in support of any claim as

to an estoppal that it is incompetent, irrelevant and

immaterial in that no estoppal is properly pleaded^

and if any part of this evidence is competent for any

purpose it is a part of the case of the defendant com-

pany in chief and in no way proper cross-examina-

tion. If our motion and our objections to the testi-

mony referred to is denied and overruled, but not

otherwise, we offer in evidence letter of Balfour,

Guthrie & Company addressed to Eastern Oregon

Land Company, Vale, Oregon, dated April 7th, 1908,

and ask to have the same copied into the record:

(Marked ''A.") Also letter signed by the same

signature and having the same address dated April

9th, 1908 (marked "B") ; also letter having the same

signature and same address dated [379—323] April

24th, 1908, marked "C"; also letter having same

signature and address dated May 12th, 1908, marked

''D"; also letter having the same signature and ad-
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diress dated May 14th, 1908, marked "E"; also copy

of letter addressed to W. S. Martin, San Francisco,

California, signed A. B. Moss, dated May 20th, 1908,

marked "F"; also copy of letter addressed Eastern

Oregon Land Company, San Francisco, California,

no signature, dated May 2'6th, 1908, bearing stamp

''Balfour-Gruthrie & Company, Portland, Oregon,

Copy," marked "G"; also letter signed Balfour-

Guthrie & Company addressed to Eastern Oregon

Land Company, Vale, Oregon, d'ated June 1st, 1908,

marked "H"; also letter signed Balfour-Guthrie &
Company addressed Eastern Oregon Land Company,

Vale, Oregon, dated March 27th, 1908, marked "I";

also letter same signature and address dated March

27th, 1908, marked "J"; also letter s-ame signature

and address dated March 5th, 1908, marked "K";

also letter same signature and address; dated Feb-

ruary 24:th, 1908, marked "L"; also letter same

signature and address dated February 13th, 1908,

marked "M"; also letter same signature and address

dated January 2d, 1908, marked "N"; also same

signature and address dated December 26th, 1907,

marked ''0"; also copy of letter without signature

addressed Eastern Oregon Land Company, San

Francisco, California, dated December 21st, 1907,

marked ''P"; also letter signed Balfour-Guthrie &
Company addressed Eastern Oregon Land Com-

pany, Vale, Oregon, December 23d, 1907, marked

Mr. HAET.—I wish to object to the introduction

of these letters with the exception of Letter "B,"
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which Letter "B" we join in offering unless the

counsel will produce and will permit to be offered

all of the letters passing between Balfour, [380

—

324] Guthrie & Company and Mr. Clagett, and the

copies passing from Mr. Clagett, to Balfour, Guth-

rie & Company, as well as all the other letters pass-

ing from one to the other of those parties to Mr.

Martin or the Eastern Oregon Land Company at

San Francisco, and will permit counsel to examine

those letter files and books so as to take from them

such letters as are applicable to and pertain to the

matter in controversy.

Mr. HUXTIXGTON.—Counsel for complainant

declines to submit to counsel for his inspection the

correspondence referred to by him, or the corre-

spondence covering the period from and after June

28th, 1908, and declines to turn over to counsel the

letter files of the Vale office, or any other of its offices,

but here states that if the counsel for the defendant

will notify us of any particular letter or letters

which defendant desires to offer in evidence the com-

plainant is prepared to respond to any proper

process to produce such particular record. Com-

plainant further states that it objects to the intro-

duction of and refuses to produce any further cor-

respondence upon the cross-examination of this wit-

ness.

Mr. HAET.—Counsel for the defendant company

refers to the offer of the complainant company's

counsel to produce such letter or letters as we partic-

ularly desire. The letters and correspondence being
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now all in the keeping of the Master, nevertheless for

the proper examination of this witness we demand

and ask counsel to hand to ns all letters which Mr.

Clagett may have written to the Eastern Oregon

liand Company or to others and all letters which he

may have received from that company either from

the Portland office or San Francisco office from the

time of his arrival in September, 1907, at [381

—

325] Vale up to the beginning of this suit, and in

which the affairs of the defendant company or its

rights are mentioned and discussed; and in further

pursuance of his offer we further request him to

produce the specific letters pertaining to this com-

pany and its affairs which may have passed between

the same parties from the date of the beginning of

the suit up until the present time, and owing to the

fact that Mr. Huntington in his offer included also

the letters passing between the parties and their

attorneys ; that is, between the Eastern Oregon Land
Compan}^ and its attorneys, we therefore request

that those letters also be produced. If you will com-

ply with that request I will proceed to examine them

and then maj^ examine Mr. Clagett pertaining to

them and will offer in evidence such of them as ap-

pear to us germain to the issues.

Mr. HUNTINGTON.—We decline to comply with

the demand as made.

Redirect Examination of Mr. CLAGETT by Mr.

HUNTINGTON.
Q. You have been asked upon cross-examination

to produce certain letters and you have produced the
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letters received at and written in your office con-

cerning all matters pertaining to the development

of Willow Creek irrigation do^\Ti to and including

June 28th, 1908. And counsel has had an oppor-

tunity to examine that correspondence. In the cor-

respondence reference is made to the Malheur Irri-

gation Company and the Water Users Association.

Do you know [382—326] anything about the re-

sult of the work of the Malheur Irrigating Com-

pany? Did they go ahead with their project?

Mr. HART.—Objected to as improper redirect ex-

amination, incompetent and immaterial.

A. They proceeded with their project until such

time as they became involved and were finally sold

out by the Court.

Q. Did their proposed project occupy any of the

lands of the Eastern Oregon Land Company?

A. Yes, sir, their canals crossed land of the East-

ern Oregon Land Company and they had also sought

to establish a dam site on the land of the Eastern

Oregon Land Company.

Mr. HART.—Objected to as improper redirect ex-

amination, incompetent, immaterial and ask that the

answer be stricken for the reason it is immaterial

and not proper redirect examination. Whilst these

letters I have introduced have had reference to the

Malheur Company, yet they also had reference to

the present defendant company and were all inter-

woven one with the other, and were introduced in

order to introduce the cause of the defendant com-

pany.
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Q. Do you know whether or not that company

ever acquired or attempted to acquire any right to

occupy such lands?

Mr. HAET.—Will you permit my same objection

to go all through every question ?

Mr. HUNTINGTON.—Counsel permits that aU

questions he may ask from beginning to end of this

examination are subject to any objection as to in-

competency, irrelevancy, [383—327] immaterial

and hearsay evidence, the same as if the objection

was made to each question specifically.

A. I have seen a letter from the President of the

Malheur Irrigation Company in which he stated the

Malheur Irrigation Company claimed no right either

in the canal or reservoir site which they had at-

tempted to place upon the Eastern Oregon Land
Company's land.

Mr. HART.—Objected to as hearsay and not the

best evidence and ask that it be stricken out for the

reason the production of the letters is the best evi-

dence.

Q. After you came here were any negotiations

made with the Eastern Oregon Land Company by

the Malheur Irrigation Company so far as you knew
to acquire the rights?

A. There never were so far as I knew.

Q. In other words, the Malheur Irrigation Com-
pany, as you understood it, proceeded to occupy

lands of the Eastern Oregon Land Company and to

construct its proposed system upon the lands of the

Eastern Oregon Land Company without acquiring
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any right so to do just the same as the Willow River

Land & Irrigation Company have attempted to do,

isn't that the fact?

Mr. HART.—Objected to as incompetent, leading

and argumentative and as a statement of something

which is not the truth—that the Willow River Land

& Irrigation Company has never attempted to use

or occupy any of the lands of this complainant com-

pany. [384—328]

A. I would only know what I have seen in corre-

spondence previous to the time when I went to work

for the company.

Q. I am asking you about your personal knowl-

edge since you went to work for the company—did

they attempt to get any right?

A. They have not.

Q. And did they attempt to proceed without re-

gard to the rights of the Eastern Oregon Land Com-

pany, so far as 3^ou know ?

Mr. HART.—Object to the question. It is so for-

eign to the rules of evidence and therefore object

to it as hearsay, incompetent and improper.

A. They did.

Q. What became, if you know, of the project of

the so-called Federation referred to in these letters?

Mr. HART.—Objected to as immaterial, incompe-

tent and not proper redirect examination.

A. The iDroject was very active from the fall of

1907, through the year 1906, but since then it has

failed and we understand has been entirely aban-

doned.
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Q. Was there a project known as the Water

Users Association?

A. Never a project more than the organization of

the Water Users Association and steps taken to pro-

ceed along the line of a project. Some properties

were secured by the Water Users Association for a

dam site.

Q. Have they ever acquired rights of way or pro-

ceeded to perfect their project so far as you know?

[385—329] A. They have never taken—

Mr. HART.—Objected to for the same reason^

—

incompetent, irrelevant, inunaterial and brings in

an issue here which has not been brought in, im-

proper redirect examination.

A. They have never taken steps to secure right

of way. Their eifort has been and is now toward

the perfecting of their water rights.

Q. Is that an association of farmers along the

creek who claim to have vested water rights by ap-

propriation ?

A. Yes, sir, I believe it includes all but two of

the water rights aside from those controlled by the

defendant company.

Q. You have been asked about your knowledge

of the operations of Mr. Brogan, Mr. Cole and others

along Willow Creek. Mr. Cole—or what did you

learn that Mr. Cole had done with respect to secur-

ing options on land along the creek and about when ?

Mr. HART.—Objected to as incompetent.

A. I cannot remember the exact month, but I

would say about the first of December, 1908—it
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might possibly have been in November—that I

learned he was securing these options along the

creek.

Q. To what extent ? Throughout the entire Val-

ley or to a limited extent ?

A. To the extent of about, as was said at that

time, 10,000 acres of the lands along the creek which

controlled water rights.

Q. Did you, in your observation of the proceed-

ings, learn [386—330] whether or not those op-

tions were abandoned?

Mr. HART.—Objected to as calling for the opin-

ion of the witness about something he did not know

except by hearsay.

A. The options were placed in escrow in the First

Bank of Vale and were terminable between the first

of February and the 15th, 1906, as w^e were told and

expired without being taken up.

Mr. HART.—We move that the answer be stricken

out as |)urely hearsay, as he admits it was purely

hearsay.

WITNESS.—I will add that I was so told by the

Cashier of the Bank who was in charge of the escrow

agreements.

Mr. HART.—The motion to strike out still stands

on the same grounds as it is purely hearsay.

Mr. HUNTINGTON.—We offer in evidence page

228 of the letter-copy book the remainder of the let-

ter of April 17th, 1908, which reads as follows

:

'

' The initial point of the south bench canal belong-

ing to the Malheur Company being on the line of the
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Emorv^ Cole land water from the main channel of the

creek could be diverted to it. You will recall that

as matters now stand the Malheur Company can se-

cure water for the canal only during extreme flood

water as Cole would never let them tap the main

creek. With land and canal both belonging to the

Willow River Compan}^ water being had, the south

bench canal [387—331] could be made to serve

the land it was intended to reclaim. However, un-

less a larger storage system than now portrayed was

established the purchase of the Malheur System

would not be justified. Indeed we have doubted

whether anyone could afford to buy out those hold-

ings, but if Leonard Cole is to get $20,000 for what

he has to sell possibly the Malheur System is to pass

to Mr. Brogan. , The employment of Mr. Noot as

the latter 's engineer and the fact of the examination

of the Upper Willow Creek Watershed having been

lately made is fair ground for believing it mil do

so and that the dam in Cow Valley with feed canal

from Willow Creek may yet be a reality. As we

have said, if we were to hazard a guess it would be

along that line. We have been trying to get hold

of Mr. Cole or Mr. Brogan to talk with them in re-

gard to the Company land which the former has

agreed to transfer, but both have been absent from

Vale."

Q. In the letter of January 1st, 1908, written by

you to Balfour, Guthrie & Company, which Counsel

offered in evidence, reference is made to C. E. Brain-

erd. Do you know who Mr. Brainerd is? That is,
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with what company was he connected'?

A. He was and is the Secretary of the Malheur

Irrigation Company.

Q. Reference is made in that letter to a Captain

Dwj^er. Do you know with what company he was

associated, if any?

A. I never knew up until April of 1908. My
first acquaintance with Captain Dwyer came in June

of 1907, at which time he was cross-sectioning off the

lands in the gorge above Cole's.

Q. Do you know whether he is connected with

the defendant company? A. I do not. [388

—332]

Q. Has he been here recently?

A. He was here in April at about the time when

they organized their company. At least it was after

the time when they opened their offices in the build-

in which I was then and he told me he would be

here

—

Mr. HART.—Objected to as hearsay.

WITNESS.— —the considerable part of last

year, but since then he has never been seen here to

my knowledge.

Q. In this letter that I have just referred to you

refer to a conversation with Emory Cole. I will

call your attention to that part of the letter and I

wish you would state if you remember just what Mr.

Cole told 3^ou about Mr. Dwyer at that time ?

Mr. HART.—Objected to as incompetent, irrele-

vant, immaterial and hearsay.

A. I do not recall the conversation. I had a
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great many conversations with Mr. Cole in relation

to the undertakings in the canyon the first part of

1908 and I cannot recall any particular conversation.

Q. After the notices were served upon Mr. Bro-

gan and Mr. Cole and upon the Willow River Land

& Irrigation Company subsequently did Mr. Cole

or any representative of the defendant company ever

approach you with any proposition of purchasing

either the land upon which their dam site was situ-

ated or acquiring any of the riparian rights of the

complainant company?

A. They never did. Mr. Cole told me several

times that he [389—333] claimed the land by ad-

verse possession. Mr. Brogan, when I talked with

him in regard to the matter, told me that if the land

belonged to Leonard Cole he would be paid for it,

and that was the only conversation I ever had with

him.

Q. Did Leonard Cole ever make any claim of

o^^Tiership to you of any of this land except by ad-

verse possession? A. He never did.

Q. What, if any, effort did you make to ascer-

tain whether or not any of these so-called mining

claims were filed in the United States Land Office ?

Mr. HART.—Objected to as incompetent, not the

best evidence and immaterial.

Q. Did you make any investigations ?

A. I remember the Portland Office suggesting it

done, but I cannot recall whether or not I did so. I

presume I did.

Q. So far as you know were any of those loca-
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tions ever filed in the United States Land Office %

Mr. HAET.—Objected to as immaterial.

A. I do not know positively.

Q. In one of the letters that counsel offered in

evidence reference was made to the "Appeal of Mr.

Huntington." Do you know what appeal was re-

ferred to ?

A. If I could see the letter I could tell probably.

I do not recall.

Q. It was a letter which related to the protest of

the Eastern Oregon Land Company against the al-

lowance or approval of the [390—334] maps or

plans of the Malheur Irrigating Company?

A. I recall the facts now.

Q. What was the appeal if you know ?

Mr. HAET.—Objected to as immaterial.

A. It was on a hearing taken before a Commis-

sioner by the United States

—

Q. I do not care about a description of the pro-

ceedings. Only, was it an appeal in that proceeding ?

A. It was
;
yes, sir.

Q. In some of this correspondence reference is

made to the Beers and McPherson ranches. Where

are they?

A. They are on Willow Creek above what is

known as the "Canyon."

Q. Above where this defendant company is pro-

posing to build its dam %

A. The Beers reservoir site would be about seven

miles above and McPherson 's still farther up the

creek.
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Q. Have you ever been in the canyon where the

defendant company is proposing to build this dam
prior to the time you and Mr. Johnson went up there

to make the survey of the lands 1

A. Not prior to July, 1908.

Q. Then the first information you had from your

own knowledge of the location of that dam and the

building of it was at that time ?

A. The first information we had was gained be-

tw^een the 20th and 25th of July, 1908.

Q. You had known, however, as I understood you

to say, that they were hauling stuff up in the canyon ?

A. I had. [391—335]

Q. But you did not know where the dam was

until you made that survey? A. I did not.

Q. That canyon runs through Section 28, doesn't

it, or part of if? A. Yes, sir.

Q. Does the company own any part of Section

28?

A. It does; that is, the Eastern Oregon Land

Oonipany.

Q. Are there any lands in the canyon up there

that are not OAvned by the Eastern Oregon Land

Companj^ ?

A. The Eastern Oregon Land Company owns a

very small part of the canyon of Willow Creek.

Q. Do you know whether the Cole and Weaver

options referred to in your letter of March 30th,

1908, to Balfour, Guthrie & Company were taken

up? A. I know by being told by Mr. Weaver.
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Mr. HART.—Objected to as hearsay and incom-
petent.

WITNESS.—That his option was not taken np.

The option of Mr. Cole was not taken up; I wasn't

so told by Mr. Cole.

Q. Do you mean Mr. Cole told you his option was
not taken up?

A. I say Mr. Cole never himself told me so.

Q. What was your understanding as to whether

or not that option was taken up within the option

period?

A. My understanding was that it w^as not.

Q. Do you know when the deed was finally made
by Cole to the defendant corporation?

Mr. HART.—Objected to as not the best evidence.

[392—336]

A. I did not have the deed. According to the

best of my recollection the first deed—there has

been three deeds given by himi—the first deed was

given in the fall or ^\dnter of 1908. The last deeds

were given very recently.

Mr. HUNTINCTON.—It is stipulated that the

first transfer was from D. M. Brogan to Willow

Land & Irrigation Company, was an assignment

of agreement dated April 2d, 1908, and recorded

April 3d, 1908.

It is further stipulated that the first deed from

Cole to the Willow River Land & Irrigation Com-

pany was dated the 15th day of May, 1908, and filed

for record the 25th day of February, 1909.

It is further stipulated that an agreement fi'om
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Leonard Cole to D. M. Brogan, agreeing to convey

a certain portion of Section 21, Township 14 South^

Eange 42 East, Imown as the Bothwell Mining

Claim, recorded December 5th, 1894, and a portion

of Section 27, Township 14 South, Range 42 East,

known as the Insenhorfor Placer Mining Claim and

other portions of Section 27 in the same township

kno^Ti as the Otilda Placer Mining Claim with ditches

and water rights therein described was executed

March 17th, 1908, and filed for record April 3d, 1908,

and that the assignment of agreement above referred

to dated April 2d, 1908, transferred that contract to

the Willow River Land & Irrigation Company. The

land in Section 27 described in said contract being

the northwest quarter of the northwest quarter of

the southwest quarter, the southeast quarter of the

northwest quarter of the southwest quarter, the west

half of the northeast quarter of the northwest

quarter and west half of northeast quarter of north-

west cjuarter, the east half of the southwest quarter

of the southwest [393—337] quarter of Section

27, Township 14 South, Range 42 East.

Q. You were asked on cross-examination as to

whether or not the policy of the complainant com-

pany had not always been to induce or to rely upon

the improvement of adjoining lands for an improve-

ment of their own lands. What is the fact as to the

policy of the company in that respect?

A. The company has not on this end of the grant

generally improved their lands, but what their

policy is I cannot state more than that.
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Q. Has it been their policy so far as 3^011 know

to attempt to retard the improvement of the country

in any way?

A. No, sir, it has not. They desired to see the

country improved.

Q. In one of the questions asked you by counsel

for the defendant on cross-examination your answer,

as I understood it, was subject to the construction

that you had examined the channel of the creek only

from Section 31 down to Section 5. Did you so in-

tend to be understood?

A. Do you mean the Valley generally?

Q. The channel of the creek.

A. I have never made an examination of the

entire channel of Willow Creek. On the occasion

when these surveys were made I examined the

channel whenever we crossed it, and I have been

going over the lands of the Eastern Oregon Land

Company and have seen the channel in many places,

but I have not examined the entire channel of

Willow Creek.

Q. Have you examined it below Section 5, Town-

ship 17^4? A. I have.

Q. As it passes through the lands of the com-

pany? A. I have. [394—338]

Q. In measuring the depth of the various chan-

nels concerning which you have testified jon say you

measm^ed them by a comparison with your own

height/?^ or by using your own height/?, as a measure?

A. I did.

Q. Is the bottom of the creek-bed anywhere per-
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fectly level? A. No; it has a fall to it.

Q. I mean by that—suppose you should make a

measurement ^^^th a tape-line at one place and

measure it again five feet away would you get ex-

actly the same measurements?

A. Why, the distance from the bed of the creek

to the top of the bank would not be the same within

a few feet. As a rule, though the channel of Willow

Creek is cut to the gravel and, of course, whenever

it is so cut in taking into consideration the fall of

the creek-bed it would be about the same.

Q. But the contour of the surface of the ground,

as I understand you, is changing?

A. Yes, sir.

Q. And' would vary perhaps a few inches, or

might vary more than that in a distance of ten or

twenty feet?

A. It might vary a foot or two, owing to washes

in the banks.

Q. Then these mieasurem^ents in the depth at the

points where you made the measurements were made

as nearly accurate as you could, as I understand you?

Mr. HART.—Objected to as leading and not

proper redirect examination.

A. We were trying to make an honest estimate

of the depth of the channel.

Q. On some of the tracts which you testified to

having m-easured [395—339] as inimdated lands

you stated that there was some growth of grease-

wood, and, in some places, some sagebrush, but you

measured of such lands only such as had a growth



The Willoiv River Land & Irrigation Co. 407

(Testimony of Thomas W. Clagett.)

of grass. Now, what kind' of grass was growing

there?

A. The grass differs at different points in the

Valley, but it is chiefly red-top, blue-grass, and, on

one property, fox-tail.

Q. Was it the same kind of grass that grows on

adjacent lands which are mowed?

A. Why, yes, sir.

Q. Then, if this greasewood and scattering sage-

brush to which you referred was removed state

whether or not that land would be the same as the

adjacent land.

A. It could be mowed just the same as the other;

yes, sir.

Q. I am not sure whether you were asked when

you were on the stand before or not as to the land

which you claims was ovei^owed in Section 25 being

land which was mowed or had been mowed.

A. I stated, as I remember, I had never made

any particular measurement of the mowed land, but,

to the best of my recollection there would be about

something like 15 or 20 acres.

Q. That had been mowed?

A. That had been mowed.

Q. This year?

A. Not this year or last year.

Q. What are the indications as to its having been

mowed at the time when the last crop of grass grew

there ?

A. I saw^ hay cut upon it and stacked in 1907.

Q. Was there any indications upon the ground
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itself of hay having been cut?

A. Yes, sir, it showed plainly that some hay had

been cut on [396—340] that land.

Q. Do you know whether greasewood will stand

flooding or not"? Will it continue to live when it has

been flooded?

A. I do not know from personal experience.

Q. Eeferring to the knoll concerning which you

testified as being on the, or within the, portion of the

section shoT\Ti as overflowed land on Exhibit 6, was

that knoll included in the acreage which you gave as

the land ovei-flowed land?

A. The acreage I gave was of the land that is

overflowed.

Q. Did that acreage include this knoll?

A. It did not.

Q. And whatever acreage there was in the knoll

then is not included in the 41 acres or whatever the

acreage is there, as I understand it?

A. It was not.

Q. You stated you had never seen this land over-

flowed, have you ever seen lands of this character

and having substantially the same kind of growth

upon it overflowed in other places? A. I have.

Q. Where? A. In Eastern Washington.

Q. Lands upon which sagebrush grew?

A. Some; we have very little sagebrush in East-

ern Washington.

Q. Is your judgment of what is overflowed land;

that is, judging from appearance, is that based upon
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the appearance of ground here as well as your past

experience %

Mr. HART.—Objected to as leading, incompetent,

not proper redirect examination and simply going

over again his examination in chief. [397—341]

A. It would be based 'upon both; yes, sir.

Q. How large are these knolls which you say you

paid no attention to? Can you give us some ap-

proximate idea as. to how far across them it would

be, and as to whether they are round, or so the Court

can know something definite about the size and form

of them'?

A. In this Section 5-16-43, upon which I was

particularly questioned, there is very little differ-

ence in the elevation of the land above the creek-bed.

The water as it would overflow this land in places,

of course, worked back as far as the land was level

or nearly so, and then upon the higher point at any

point in the field or which has an elevation of more

than one foot above the surrounding land these lands

along the shore line would not be covered, the water

flowing back along the lower line, and we did not

try to follow the sinuozisities of the shore line. I

would think at no point in these ridges do they vary

more than a few feet. I do not recall an}^ that were

more than ten or 15 feet in width. They were long

points that extended from the main body of dry land

down into the other.

Q. Now, how was it with respect to there being

nearly as long points of low land that extended far

back into the sagebrush land?
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A. I would say that we left out of this line as we

meandered it more of land that is inundated than

what was included within the line of dry land that

is not inundated.

Q. What is the nature of the soil of these so-

called knolls or elevations?

A. It is the same as the other and has grass upon

it. I speak now of these points in Section 5-16-43.

Q. Would they be susceptible of being straight-

ened ofe or [398—342] levelled off without ex-

pense ?

A. They would with very little expense.

At the hour of 11:50 o'clock A. M. adjourned until

1:30 o'clock P. M. to-day^uly 24th, 1909.

At the hour of 1:30 o'clock P. M. July 24th, 1909,

met pursuant to adjournment as above. Present:

Same as before.

THOMAS W. CLAGETT, recalled to stand.

Redirect Examination (Continued) by Mr.

HUNTINGTON.
Q. That deed from Emory Cole to the Willow

River Land & Irrigation Company, does that cover

anything but the ranch property and the water

rights connected with the ranch property?

A. It does not; no, sir.

Q. About how far is the dam of the defendant

company from the Town of Vale by the road as

usually travelled prior to the fall of 1908 ?

A. It is about 38 miles.

Q. I think you have testified that the dam site

is in a deep canyon with precipitous sides?
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A. I have.

Q. Does the county road cros'S the canyon*?

A. There is no county road in that vicinity.

The nearest road that crosses the canyon is about two

miles above the dam site. I don't know whether it

is a county road [399—343] or not but it is a

traveled road.

Recross-examination by Mr. HART.

Q. You spoke of the fact and testified that the

options given by Mr. "Weaver and Mr. Cole to the

compam^ or to Mr. Brogan or to anyone connected

with the company had expired or were not taken up,

you said 3'ou heard that % A.I did.

Q. You do know, however, that the lands de-

scribed in those options were afterwards conveyed

to the company and the company now o\\ms them'?

A. I think the majority of the land—I don't

know that all of it was but I think that it was.

Q. You also said, I believe, that the Eastern Ore-

gon Land Company had not—in answer to Mr.

Huntington^—^had not retarded or attempted to pre-

vent the growth and developm^ent of the Willow

Creek Valley? A. I did.

Q. And the general agent of the complainant

company located here in Vale you took your instruc-

tions and obeyed them from the Portland Office or

from San Francisco %

A. From the Portland Office; yes, sir.

Q. Xow, you mentioned to Mr. Huntington some

corporation or irrigation concern as the Malheur

Irrigation Company, is that the name of it? [400

—
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344] A. Yes, sir; it is.

Q. It is a bursted concern so far as you know?
A. I would call it so; yes, sir.

Q. You and the various officers of the complain-

ant company had quite a time trying to hook up that

company with the present company through your

correspondence ?

A. We had only the desire to establish the truth.

Q. You wanted to establish the truth?

A. Yes, sir.

Q. The truth about what?

A. As to the real situation; the force that were

behind the different parties on the creek that were

then contending to put in irrigation properties.

Q. Did you have any interest in that company

—

did you have any interest in it ?

A. I did not claim to be a part owner of it.

Q. They let your affairs alone; they never came

about you?

A. No, sir; they never approached us in any

way.

Q. But you were instructed to put out feelers

and intermeddle with their affairs?

A. I did not.

Q. And you were also instructed and did organ-

ize, or assist in the organization of the Water Users

Association amongst the farmers—^one of their as-

sociations, whichever it was, for the purpose of ob-

structing the work carried on by this defendant

company? A. I was not so instructed.

Q. Did you do any work up there?
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A. I had no interest or connection with the

Water Users Association and was not aware of the

Water Users Association until it was formed. [401

—345]

Q. Did you take any part in the Water Users As-

sociation for the purpose of obstructing or check-

mating, as you called it yesterday, the work carried

on by this company in its own business affairs?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, incompetent, irrelevant and im-

material.

Mr. HART.—I think it is perfectly competent

because you asked him if he tried to obstruct or re-

tard the affairs of this company.

Q. Answer the question "Yes" or "No"?
WITNESS.—Do you mean at that time?

Q. Yes, sir, at that time.

A. I never have except as I have conversed mth
members or directors of the Water Users Associa-

tion.

Q. But you did do it by conversing with the mem-

bers and directors of the Water Users Association?

A. I have talked with members of the Water

Users Association as to what is best for the protec-

tion of their pursuits and w^ater interests.

Q. Wasn't you instructed by a letter or by Mr.

Mackenzie to get busy and obstruct or checkmate the

affairs of this company?

A. I never was at any time, especially in that

form.

Q. Were you at any time or your company stock-
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holders in the Malheur Irrigation Company?
A. "We never was.

Q. You did attempt to throw stones in its way

—

the Eastern Oregon Land Company ? [402—343]

A. AVe attempted to do so.

Q. They even went so far secretly as to send law-

yers to the Secretary of the Interior and Land Com-

missioners' Office, didn't you?

Mr. HUXTIXGTOX.—Objected to as not proper

cross-examination, incompetent, irrelevant, immate-

rial, not the best evidence, suggesting that which

is wholly without foundation.

A. I know nothing about the employment of at-

torneys there secretly to care for the matter.

Q. You do not?

A. AYe have a firm of retained attorneys in

"Washington, D. C.

Q. I will ask you if Mr. Mackenzie did not ask

you in a letter, in confidence, which is one of the let-

ters in the file here, saying they had employed attor-

neys there and for you to keep it secret or in confi-

dence ?

A. I do not recall that letter. If it is in the files

it undoubtedly was received.

Q. You also assisted in some lawsuit, as the

friend of the Court discloses by a letter, in some law-

suit by one of these irrigation companies?

A. I do not know to what you refer at all.

Q. Did you take part in any lawsuit against any

irrigation company where your company was not one

of the parties to the lawsuit?
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A. Xever that I know of; no, sir.

Q. You did not? A. Xo, sir.

Q. Xow, this Federation Company, you also car-

ried on negotiations with it too, didn't you? [403

—

347] A. TTe did.

Q. And you carried on negotiations with the Mal-

heur Irrigation Company, didn't you?

A. TVe have had correspondence with them.

Q. You carried on negotiations with them?

A. Of a certain kind; yes, sir.

Q. And you carried on negotiations of a certain

kind with the Water Users Association ?

A. I was in touch with all of them.

Q. Each one of these corporations was formed

without the Eastern Oregon Land Company being

one of the organizers?

A. They had nothing to do with it.

Q. But, as soon as they attempted to do some

business, or spent some money, or developed some-

thing or other in this Yalley, why then you proceeded

to get in touch with them as the expression was used

in this letter ?

A. TTe had large interests in the Yalley to protect,

and our aim was always to protect oiu' own interest

and our own welfare in those lands.

Q. Answer my question.

A. Yes, sir.

Q. And as soon as you got in touch with those

companies every one of them withered and died?

A. We antagonized the Malheur Irrigation Com-

pany but we never antagonized the Federation.



416 The Eastern Oregon Land Co. vs.

(Testimony of Tlioinas TT. Clagett.)

Q. As soon as you ever got in touch with them,

or the Eastern Oregon Land Company got in touch

with them, shortly afterwards they all died?

A. Both of those I speak of died.

Q. And the AVater Users Association they never

did an}i:hing after you got in touch with them?

[404—348]

A. Xo, sir, that is not true ; they have done some-

thing.

Q. The only one that has is this present company?

A. I don't believe I am in touch with them.

Q. And they are still in business and tiwing to do

some business ? A. I think so.

Q. Xow, you were instructed while you was try-

ing to get in touch with the present company, and

while you were in touch with the Federation Com-

pany you were also in touch with the Alalheur Com-

13any, its rival, wasn't you?

A. AVe never had any dealings with the ]\Ialheiu^

Irrigation Company other than to seek to find out

whether they were able to proceed with the project.

Q. Answer the question

—

A. As I understand the first part of the ques-

tion

—

Q. I will withdraw the question and ask another.

The Malheur Irrigation Company had a rival project

to the Federation Company? A. It did.

Q. And the Eastern Oregon Land Company,

acting through you, became in touch, or came in

touch with the Malheur Irrigation Company?

. A. Xot in the sense vou use the word.
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Q. In the sense you use the word in "touch" ?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant and immateriaL

A. In that sense; yes, sir.

Q. And at the same time you were in touch with

the Federation Company, that rival concern, wasn't

you? [405—349]

A. The Federation operations in my time here

have been since the operations of the Malheur Irri-

gation Company.

Q. Doesn't all of your letters, or many of them

make detailed reports about what was being done by

the Malheur Irrigation Company and the Federation

Company and about the Water Users Association ?

A. I was in touch with what they were seeking to

do and accomplish.

Q. And you were instructed to do business or to

make overtures through both of them through your

home office f A. I never was.

Q. At the same time the Water Users Association

or directly afterwards was organized?

A. I think the Water Users Association was or-

ganized about the time the Federation begun to lose

their prospect of putting their project through.

Q. Then you came in touch with the Water

Users Association?

A. Not until recently to any extent.

Q. But you became in touch with them to a

marked extent after being instructed by the j)eople

in Portland in order to thwart the Willow River

Land & Irrigation Company?
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Mr. HUNTINGTON.—Object to all of these

questions as incompetent, irrelevant, immaterial and

not proper recross-examination.

A. I never was so instructed. On tlie contrary

all advices from tlie Portland Office were to the effect

that in their judgment they did not think anything

would be gained by proceeding in conjunction or in

co-operation with the Water Users Association.

[406—350]

Q. Didn 't they tell you to keep in touch with both

of them and then join that one, in effect, join that

one which you thought would make the most for your

company? A. No, sir.

Q. But they did in one letter tell you to do some

business with either the Malheur or Federation com-

pany, and at the same time told jou to make the same

kind of talk to the Seattle Syndicate or Mr. Brogan?

A. They never did.

iQ. There is nothing of that kind in the letter I

read you yesterday ?

A. The matter in that letter is entirely foreign to

what you sought to make me say it was.

Q. Well, sir, I never sought to make you say any-

thing except to tell the truth.

A. That is all that I wish to tell.

Q. And isn't it true that in one of those letter

you were there told to make certain talk to one of

these companies, and also to make that certain talk

to the Seattle Syndicate ?

A. No, sir, it does not. I was instructed that the

same position might be taken to both companies.
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That is vaj understanding of the letter.

Q. That is the way you wish to express it; that

is the expression of the truth as you understand it %

A. As I understand it.

Q. But tlie company also told you to tell the

Seattle Syndicate or Mr. Brogan something and to

say the same to the Federation Company. Did you

inform either one of them you had talked the same

way to the other ?

A. I never did. The letter was designed to sug-

gest to me the course of action which could profitably

be assumed to the [407—351] benefit of the com-

pany. I was not instructed to make any talk to

either of the companies.

Q. Was the letter which told you to buy some

land, in speaking—^one of Mr. Mackenzie 's letters to

you spoke of there would possibly be some hydraulic

mining development in the Valley and you were told

to buy a piece of land so they would have to come to

you to do some business. Was that for the purpose

of protecting your bench lands up here or for the

purpose of obstructing the developments in the val-

ley?

A. It was designed for the purpose of putting

us in a better position to protect our own properties.

Q. That is, you could use the matter so as to force

some other company to come to your terms if you got

a piece of land, that was it, wasn't it?

A. I think not.

Q. That is what you do wish to do ?

A. We desire to take care of our own.



420 The Eastern Oregon Land Co. vs.

(TestimonT of Thomas W. Clagett.)

Q. That is what you tried to do with the Malheur

people and all the rest of the persons trying to help

this Valley is to force them to come to your terms ?

A. TVe never have antagonized any but the Mal-

heur Irrigation Company and the Willow River

Land & Irrigation Company and our antagonism to

their operations springs solely for the reason we do

not believe, or in the case of the fonner, was a practi-

cal form for the legitimate development of the Val-

ley.

Q. You didn't believe that it was i)ractical for the

legitimate development of the Valley?

A. Yes, sir.

Q. And you say that on your oath ?

A. Yes, sir, I do. [408—352]

Q. And the Eastern Oregon Land Company has

been here for 25 years and cleared off 120 acres of

land? A. Yes, sir.

Q. You know that this Willow Eiver Land &

Irrigation Company has planted more fruit trees in

the Valley in the last year than was ever planted in

the whole 25 years that the Eastern Oregon Land

Company has owned, isn't that true ?

Mr. HUXTIXGTOX.—Objected to as not proper

cross-examination, incompetent, immaterial' and in

no way concerned with the issues in this case.

A. It is.

Q. Don't 3'ou think it a legitimate development

of a Valley where hundreds of acres of fruit trees

have been planted where previously sagebrush grew?

A. It is to the extent to which those fruit trees
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are planted and the land so occupied.

Q. And that is a few times more development

than the Eastern Oregon Land Company has done in

its whole history in this Valley % A. It is.

Q. Then if this Willow Eiver Land & Irrigation

Compan}^ is not a legitimate development after hav-

ing done that will you please express your opinion

of the development of the Eastern Oregon Land

Company

—

. Mr. HUNTINGTON.—Our objection goes to all

of this.

Q. If we were not legitimate in doing what we

have done will you please tell us what you think of

the development of your own compan}^ ? [409—353]

A. I am not called upon to pass an opinion upon

the actions of my own company.

Q. Then why are you so willing to pass an opin-

ion and voluntarily so, upon the actions of another

company Avho have done more than your company^

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, incompetent, irrelevant and not

bearing upon the issues of this case.

A. Because I have an addition to make to that

statement. I was asked if their ojjerations were

legitimate development of the Valley. They are a

legitimate development for their own properties;

we do not consider it is a development for the general

valle}^

Q. You mean that this com23any has attempted

to develop their own lands in such a way that they

are not developing your own lands %
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A. No, I do not mean that.

Q. You said yesterday you expected to develop

your lands when your neighbors developed theirs ?

A. Yes, sir.

Q. And this compan}' has developed and is de-

velojDing its o^^^i properties in such a manner as not

to improve yours?

A. Not in the sense in which I spoke yesterday.

Q. This company is developing its own lands in

such a manner as not to improve yours ?

A. The development of the Willow Eiver Land

& Irrigation Companj^ has helped to develop the

upper valle}^ and, consequent!}^, our lands to the ex-

tent to which that improvement goes, but there would

be a further question as to the [410—354] ulti-

mate development of our lands and upon other lands

other than those of the defendant company.

Q. Do you Avant people who own land up in the

upper valley to hold it for another 25 years until the

Eastern Oregon Land Company get ready

—

A. We do not.

Q. And because the Willow River Land & Ir-

rigation Company has developed its own lands,

brought settlers in, planted hundreds of acres in

fruit trees, because it has done that and not as you

would like to see it do, do you think its development

is illegitimate?

A. Not because thej^ have done that.

Q. Well, because they have done it in a way you

didn't want them to do it?

A. Because we considered that in developing
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their lands they Avere seeking to take from us that

which we have always enjoyed, and that as they ad-

vanced their interests the interests of the remainder

of the Valley would be injured.

Q. If they were taking from you something you

have always enjoyed tell us what?

A. Since 18G7 we have had the water of AVillow

Creek flow through our lands.

Q. Since 1867 you have had the water of Willow

Creek flow through your lands ?

A. That lie up on Willow Creek.

Q. You mean flow over these few fractions that

raise that wild ha}^—the few acres that raise the wild

hay you told about?

A. I mean that flow through our lands affording

us with stock water and form our hay lands and

meadows.

Q. Don't use the expression so broad—hay lands

and meadows. [411—355] You gave the descrip-

tion to me yesterday on cross-examination and on

examination you gave us the description as flood-

water and that you said that was taken from you by

the Willow River Land & Irrigation Company?

Mr. HUNTINGTON.—Object to the form of the

question, and manner of the examination for the

reason it is undertaking to dictate to the witness his

manner of testifying—objected to as incompetent,

not proper cross-examination, immaterial, irrele-

vant and wholly foreign to the issues of the case.

Q. You know, as a matter of fact that all of the

water of Willow Creek has been appropriated by
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prior ap23ropriators running back for thirty years

and more, don't you?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant, immaterial and \Yliolly foreign to

the issues of the case.

A. I do.

Q. And the Eastern Oregon Land Company

never held an appropriation of water for any of its

lands on Willow Creek, did it? A. No, sir.

Q. And these appropriations covered all of the

water many times, or more than all of the water

flowing in Willow Creek?

A. Of the normal flow.

Q. But not of the flood water?

A. Not of the flood water.

Q. But of the normal flow it covered many times

more? A. About 530 times. [412—358]

Q. Then, if those appropriations were applied

to the full flow throughout the jear it would absorb

not onl}^ the continuous but also the spring freshets

and floods ? A. That would be guesswork.

Q. Can 3^'ou tell me the amount of water that an-

nually flows down Willow Creek in the 3^ear ?

A. I can tell you what the Government Gwaging

Stations gave but not from mj" own experience or

knowledge.

Q. Do you know the amount of water that is

covered by the water appropriations of Willow

Creek?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.
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A. In inches'?

Q. Yes, sir. A. I do not.

Q. This Willow River Land & Irrigation Com-

pan}^ the defendant, has not, up to the time of the

commencement of this suit, even under your state-

ment, used any of the water which you thought you

was entitled to have flow by your place'?

A. They have.

Q. Not up to the time of the commencement of

the suit? A. No, sir.

Q. The defendant company has not used any

water up to the present time that flows through or

into the canyon or the dam located there as de-

scribed in your complaint, has if?

A. Not in the way of irrigation, no, sir.

Q. Not in the way of irrigation. Then, so far as

the allegations in your complaint is concerned, they

have never damaged you at all, have they, by pre-

venting the flowing of water past 3"our place ? [413

—357]

A. Not at this time; it is only a threatened in-

Jury.

Q. You think it is a threatened injur}^'?

A. I certainly do.

Q. Then, because they wanted, or you thought

this company wanted, to store up a small portion of

the flood water to use it in irrigating their o\ni lands

you thought that was an injury to you?

A. I did.

Q. You know that nearlj^ all of the water appro-

priations which you say are 500 times more than the
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amount flowing through the creek, you know that

nearly all of those water appropriations the present

company now owns, don't you?

A. I do not so know.

Q. You know that Mr. Cole owned the prior

rights to all the water?

A. To the extent to which he had made appro-

2)riation.

Q. And the extent of his appropriation included

all the water flowing in the creek with the exception

of flood times? A. I do not know that.

Q. That is true of the other farmers living up in

that country, isn't it?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination and part of the defendant's case

if it is material at all under the issues in this case.

Q. That other persons living up in that vicinity

of Mr. Cole's have also transferred to this company

all their water rights?

Mr. HUNTINGTON.—Objected to as incompe-

tent, not the [414—358] best evidence, hearsay

and not proper cross-examination.

A. To the extent to which the defendant com-

pany has purchased land.

Q. Now, the land you described the other day, of

which you gave the descriptions as being owned by

this company is all contiguous each to the other?

A. They corner; I would not say contiguous.

Q. And they all join on Willow Creek too, don't

they?

A. All of our riparian lands? I thought you
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were referring to the Eastern Oregon Land Com-
pany—they are not; there is one tract I know of

that is not contiguous.

Q. What tract?

A. The tract in Section 16.

Q. That this company owns?

A. That has been deeded to this company.

Q. And it does not join onto the other pieces of

property? A. It does not.

Q. How much land is there in Section 16?

A. 160 acres.

Q. With the exception of that 160 acres the other

is all contiguous? A. I believe that it is.

Q. And Willow Creek flows all through portions

and parts-? A. Parts of it.

Q. And you know that it was and is the purpose

of this Company to use the water which it intended

to store in the contemplated reservoir in the gorge

to irrigate this land during the months of June, July

and August ?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, [415—359] as leading, but we

will concede in this case that it is the claim of the

defendant company that whatever water it takes

out of Willow Creek it proposes to take onto its own

lands and use on its own lands. AYe will further

concede that the defendant company has succeeded

to the appropriation, whatever it may be, of Emory

Cole and that the lands conveyed to this company

by Emory Cole were served and are still being

served by the water appropriated by Emory Cole
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and Ills predecessors,

Mr. HART.

—

V^e are very glad you make tliat

concession, but you liaye put into my mouth some-

thing yery skillfully—you say '

' ^ye claim.
'

' The de-

fendant company claims that it has the right, should

it buy other additional lands in that yicinity, and

which are contigiious to these properties that it now
OA^Tis to irrigate them; it claims the right, should it

haye water, more than sufficient to irrigate its ovm.

lands, to sell the water to the Eastern Oregon Land

Company if it will l^uy it or to anybody else that

wants to buy it.

WITNESS.—(Answering question.) I do.

Q. And 3^ou knew that it was the purpose of the

company to irrigate that land at the time this suit

was brought, didn't you?

A. AYe presumed that was their intention, un-

doubtedly.

Q. Yes, yes. Now, the only other element—or

are there any other elements which went to make up

that statement that they was doing illegitimate, or

wasn't doing legitimate deyelopment, other than

these you haye giyen? A. I think not.

Q. The statement did not not haye any reference

to the occupation [416—360] of the dam site,

A. The occupation of the dam site has nothing to

do with the deyelopment of the yalley.

Q. With the legitimate deyelopment of the yal-

ley?

A. No, sir, so far as the Eastern Oregon Land

Company is concerned.
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Q. You testified in redirect examination that 3^ou

never knew where the dam was to be built until be-

tween July 20th and July 25th, 1908?

A. I said until we made that survey we did not

know where the dam site was being built.

Q. And yet during- the months running clear

back to December, 190'7, you had written many let-

ters to the compan}^ at Portland telling them of the

construction of this dam in the valley, or in the

gorge, hadn't you? A. I had.

Q. And had received numerous letters from the

company speaking of the place in the canyon as

being a dam site ? A. Which place 1

Q. The pl^ce where this dam now is constructing

on Cole's mining property?

A. We had man^^ letters passed between us as to

the location of the dam on the Cole mining property.

Q. And you therefore knew of the dam on the

Cole mining property when you wrote your princi-

pals about it? A. I did.

Q. And you had that knowledge through the

months of December, 1907, and January and Febru-

ary, 1906?

A. Never until along the 10th of April, 1908.

Q. Didti't you write letters to your company de-

scribing the location which have been oiiered in evi-

dence previous to 1908? [417—361]

A. I did not.

Q. Did the company write you anything about

it?

A. The first notice I ever had that Leonard Cole
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claimed any interest in that mining claim came to

me through a letter dated the 9th April, 1908, vrrii-

ten from the Portland office to me.

Q. And the company had knowledge of the fact

that Mr. Cole claimed it before 3^ou did then ?

A. The Portland Agent of the company knew of

that conveyance.

Q. Mr. Mackenzie knew development was going

on in that gorge in November, 1907, didn't he?

A. We did not.

Q. Didn't he write yon a letter to that effect

dated November 23d, 1907?

A. No, sir, not to that effect.

Q. Didn't he tell you in that letter thatn when he

was in the vicinity in the spring he rather expected

some developments in that place?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination—not the proper method of cross-

examining the witness as to secondary, hearsay, ir-

relevant and incompetent. If the counsel desires to

examine the witness as to the contents of the letter

we insist he should be showTi the letter.

A. I can give my recollection of the letter. I

saw" the letter here but did not read it.

Q. Get it right over there and read it.

A. There is one here the 26th of November.

Q. I will read it to you. (Counsel reads letter to

witness of November 26th, 1907.) Now, do you re-

call of receiving that [418—362] letter, which I

now hand you? A. I do.

Q. And that letter shows that the company knew
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as early as the spring of 1907 that work was going

on in that gorge or contemplated and money was
being expended in acquiring properties pertaining

to it?

Mr. HUNTINaTON.—Objected to as not proper

cross-examination, inserting in the record the argu-

ment of the counsel, incompetent and irrelevant.

A. The only source of information, or the only

way they had of judging as to what was being done

in the canyon at that time you speak of is, they knew
that an option had been taken on the ground and

that the persons who took the option would prospect

for gold.

Q. And they thought it might also be used for

irrigation purposes?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, inserting in the record the argu-

ment of counsel, incompetent and irrelevant.

A. They thought it might.

Q. And you were instructed to buy some prop-

erty down below so you would have some little say

about it?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, inserting in the record the argu-

ment of counsel, incompetent and irrelevant. [419

—363]

A. I was to consider the merits of it.

Q. 8o you could act as an obstructor of the val-

ley?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, inserting in the record the argu-
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ment of counsel, incompetent and irrelevant.

A. Xo, sir, not for that purpose.

Q. So you could act as an obstructor in the trans-

action by this company of its plans?

Mr. HUXTIXGTOX.—Objected to as not proper

cross-examination, inserting in the record the argu-

ment of counsel, incompetent and irrelevant.

A. Xot for that purpose unless they were operat-

ing inimical to the development of the valley.

Q. What do you mean by "development of the

valley"?

A. I mean of the entire valley.

Q. Do you mean of the people who go to work

and improve their property, or the people who do

not improve their property?

Mr. HTXTIX^GTOX.—Objected to as not proper

cross-examination, as not calling for any matter that

can be material to the issues in this case.

Q. All right I will not insist upon it.

Mr. HUXTIXGTOX^—That is insulting.

Mr. HART.—Xow, I will insist upon it.

WITXESS.—I referred to the lands in the valley

and not to the people of the valley.

Q. You knew my question did not have reference

to the people [420—364] in the valley when you

made that answer?

A. I think it had reference to the people in the

valley as I understand it.

Q. You think that because of the letters you have

written to the Portland people about people of the

vallev and letters written to you about the people
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of the valley?

A. I did not haA^e anything of that kind in

thought.

Q. What you mean by deYelox3ment of the valley

is development of the land that is owned by people

who will develop their land?

A. I mean the entire valley.

Q. Do you mean by that it is inimical to all the

lands in the valley if one does improve his owti land?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, as not calling for any matter that

can be material to the issues in this case.

A. Tf by development of his own lands he makes

it impossible for others to develop theirs.

Q. But if he lays his course so that they can all

develop their property ?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, as not calling for any matter that

can be material to the issues in this case.

A. I would say that it w^ould be to the advantage

of the valley.

Q. It is to the benefit of the valley when one per-

son's efforts brings in thousands of dollars and

plants thousands of trees thereon? [421—365]

A. Yes, sir.

Q. You know that Mr. Scott, after the institu-

tion of this suit by the present complainant com-

pany, that thereafter Mr. Scott instituted a suit also

against the present defendant company which was

tried some time since ?

Mr. HUNTINGTON.—Objected to as incompe-
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tent, irrelevant, immaterial and foreign to the issues

of the case.

A. I do.

Q. Now, did you have anything to do in persuad-

ing Mr. Scott and the other farmers to join in that

suit?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant, immaterial and foreign to the issues

of this case.

A. No, sir.

Q. You had no connection with it officially or

otherwi&e ?

Mr. HUNTINOTON.—Objected to as incompe-

tent, irrelevant, immaterial and foreign to the issues

of this case.

A. I did not.

Q. Was the Eastern Oregon Land Company con-

sulted pertaining to the bringing of that suit ?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant, immaterial and foreign to the issues

of this case.

A. They were not.

Q. Mr. Scott, who brought the suit, was one of

the prominent [422—366] members of the Water

Users Association, however?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant, immaterial and foreign to the issues

of this case.

A. He is.
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Re-redirect Examination by Mr. HUNTINGTON.
Q. Mr. Clagett, yon have been asked by counsel

for defendant many questions concerning the oppo-

sition of the Eastern Oregon Land Company to the

plans of the Malheur Irrigation Company. You
were present at the hearing of the protest filed by
the Eastern Oregon Land Company in the United

States Land Office against the approval of the maps

of that company, were you, at Ontario?

Mr. HART.—Objected to as incompetent, not

proper redirect examination, and my questions per-

taining to the Malheur Irrigation Company, the

questions were all brought out because counsel went

into that subject in his first redirect examination.

A. I was.

Q. Now, isn't it true, Mr. Clagett, that this Mal-

heur Irrigation Company had done no work in the

way of extending their [423—367] project for

some years prior to their application for approval,

had acquired no rights of way, and no reservoir sites,

although their canals crossed the lands of private

owners, and their reservoir sites were upon the

lands of private owners, isn't that true?

Mr. HART.—Objected to as leading, incompetent

and immaterial.

A. It is.

Q. The opposition then of the Eastern Oregon

Land Company was to get out of the way a project

which was believed not to have any hona fide intent

of bringing water into the valley, isn't that true?

Mr. HART.—Objected to as incompetent, and I
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will ask counsel not to abuse the rules of evidence.

A. It is.

Q. A default decree was finally entered in a suit

brought by the Eastern Oregon Land Company to

enjoin that company from further interfering with

its property and the Malheur Irrigation Company

allowed the suit to go by default, isn't that true'?

Mr. HART.—Objected to as leading and incom-

petent and not the best evidence.

A. There w^as such a decree rendered.

Mr. HART.—I will ask that all of those last ques-

tions [424

—

368] be stricken from the record for

the reasons formulated in the various objections.

Witness excused.

Mr. HUNTINGTON.—Here is the certified copy

of the plat we offered in evidence. I think this is

exhibit "1," if I remember rightly. (Counsel hands

plat to Mr. Hart.)

Mr. HART.—^We have no objections to the intro-

duction of this plat.

Plaintiffs rest. [425—369]

[Testimony of Thomas W. Clagett, for Defendant.]

THOMAS W. CLAGETT, a witness produced on

behalf of the defendant, having been heretofore

sworn, testified as follows:

(Examined by Mr. HART.)

Q. You brought correspondence books and cer-

tain letter files into the courtroom the other dav^_

A. I did.

Q. Those, with the exceptions of the ones that
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were returned to you, are the ones that are left in

the keephig of the Master or which have been

already read into the record and introduced in evi-

dence? A. Yes, sir.

Q. Have you any other correspondence with this

company during your period here as a resident agent

with the exception of those introduced into this

court ?

A. I have, but not relating or mentioning this

subject.

Q. You have no letter from them referring to

this irrigation of the Willow River valley and this

company except those that have been brought to

court? A. I have not.

Q. And you have written none pertaining to that

subject?

A. I have a book subsequent to the book brought

in but there is nothing covered by the period covered

by that letter-book.

Q. How late does that letter-book run down to?

A. I believe until April of this year.

Q. Have you had correspondence since April of

this year pertaining to that company and the work

it is doing in the [42S—370] valley?

A. I have.

Q. And you have received letters from either the

Portland office or the San Francisco office and have

written letters to them pertaining to it?

A. I have.

Q. And those letters you did not bring into

court?
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A. They are in my desk in the drawer^ of unfiled

letters—a few letters received in the past week. I

think it is within the last week; I think everj^thing

was filed np to then.

Q. Everything up to the last week?

A. Yes, sir.

Q. Now, all of these letters which were intro-

duced in the cross-examination, and which I think

proper as cross-examination, and which were fur-

nished by the complainant company, I will now offer

to introduce them also so as to save any question

upon the subject as letters and documents obtained

fromi the complainant company and offer them in

evidence for the defendant.

Mr. HUNTINGTON.—We object to each and all

of them as incompetent, as being secondary evi-

dence—of being in part secondary evidence, no

foundation having been laid for the use of secondary

evidence, as not identified, and we further object to

the present offer for the reason that they have

already been offered in evidence by the counsel as a

part of the cross-examination of this witness sub-

ject to our objections then made, and we now repeat

and reiterate all of the objections then made. We
further object that if these letters are offered for

the purpose of establishing an estoppal, that no es-

toppel is pleaded, and for that purpose [427—371]

they are incompetent and immaterial.

Mr. HART.—I wish to give notice at this time to

counsel that if the answer does not plead a sufficient
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estoppal that we will ask the Court to permit us to

amend the answer so as to properly plead one. The

answer pleading the estoppel pleads one as well as

I know how to do it_, and if counsel in the magnanim-

ity of his disposition will indicate wherein it is short

in that regard I will try to supply it.

Mr. HUNTINGTON.—Counsel for complainant

has neither been retained nor employed by the de-

fendant company, neither has the defendant com-

pany paid him any fees, and he shall decline to assist

the counsel in preparing any amended answer and

will object to the filing of any amended answer at

this time.

Mr. HART.—Q. The letter-book Avhich you have

produced are copies of letters written by yourself?

A. Yesi, sir.

Q. They are true and correct copies of the letters

which 3"ou sent away from the City of Vale, aren't

they? A. They are.

Mr. HUNTINGTON.—Objected to as leading and

incompetent.

Q. Have you the originals of the letters in your

possession? The originals of the letters w^hich you

wrote ?

Mr. HUNTINGTON.—Objected to as leading and

incompetent. [428—372]

A. I have not.

Q. These ot^ier letters which you brought in they

are the originals of the letters sent you, are they?

Mr. HUNTINGTON.—Objected to a& leading.

A. With the exception of the vew copies which
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are included in those letters.

Q. And those copies were included with the orig-

inals which vrere put in evidence?

A. Xo, sir, the originals of those copies were

never in my hands.

Q. These copies were sent you by whom—^by the

Home Office?

A. Xo, by Balfour, Guthrie & Company, the

Agents at Portland.

Q. Your superiors there ? A. Yes, sir.

Q. And the signatures to those letters which

were put in is the true and correct signature of

whom?
Mr. HUXTIXGTOX.—Objected to as leading.

A. Of Balfour, Guthrie & Company, signed gen-

erally by W. Mackenzie.

Q. Or by Mr. Martin?

A. Mr. Martin has never written me under the

—

Q. I thought one was from him?

A. Possibly there might be.

Q. If it was, then it was signed by Mr. Martin?

A. It would be; yes, sir.

Q. Xow, counsel for the defendant demands the

right to continue in the inspection of the letter-press

book now in the custody [429—373] of the Mas-

ter so as to select therefrom the letters material to

the defendant's contentions, and so as to put same

in evidence in this case. And also make a similar

request pertaining to the remaining original letters

written by Mr. Mackenzie or by others and pro-

duced by the witness which are still in your custody.
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Mr. HUNTINaTON.—Counsel for complainant

objects to the examination of this correspondence

last demanded and declines to permit counsel to ex-

amine same.

Mr. HART.—The defendant asks the Master to

order, or to permit me to examine those papers.

Mr. HUNTINGTON.—I object to it.

SPECIAL EXMIINER.—The Special Examiner

declines to permit counsel for defendant Company to

examine the correspondence alluded to above, but

will hold same and forward them entire among other

exhibits in the case to the Court for the Court's ac-

tion.

Mr. HART.—The defendant company now offers

in evidence all of the letters contained in the letter-

press book and all of the original letters furnished

by this witness and which are in the custody of the

Master.

Mr. HUNTINGTON.—Counsel for complainant

company objects to the introduction of this corre-

spondence as incompetent, for the further reason

that the correspondence contains the correspond-

ence between the agents of the principal corporation,

its attorneys and others, and contains confidential

records. [430—374] pertaining to the business of

the corporation which are foreign to this case

and to the issues therein contained. Counsel for

complainant.now states that if coun'sel for defendant

will designate any particular letter or letters which

it desires to offer in evidence, designating them so

that letters which pertain exclusively to the issues
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of tills ease and nothing else

—

Mr. HART.—Owing to the objection raised by

counsel in so far as it applies to letters of advice

given by the counsel of the Eastern Oregon Land

Company to plaintiff, or to letters asking for such

advice from the company and addressed to the at-

torneys, whilst we have the right, yet by courtesy

we will waive that right. It is impossible for de-

fendant's counsel to point out the letters in compli-

ance with counsel for complainant's offer. You
have made your offer impossible of meeting. It is

to meet that offer and to put in only letters material

in this case that we request an examination of the

papers. We ask you to produce all the letters per-

taining to this defendant company and pertaining

to its work in the development of its properties on

Willow Creek. Will you do that ?

Mr. HUNTIXGTON.—No, sir.

Mr. HART.—It is because of your refusal that it

becomes necessary to put them all in evidence,

though it uselessly burdens the records. We offer

them now in evidence and, Mr. Davis, of course,

when you transcribe the record you will have to

transcribe all of them.

Mr. HUNTINGTON.—We object to the offer for

the reasons heretofore stated. We decline to agree

that such letters be transcribed in the record as re-

gards the unread letters.

Witness excused. [431—375]
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C. M. FOSTER, a witness produced on behalf of

tlie defendant, after being dnly sworn, testified as

follows

:

(Examined by Judge WEBSTER.)
Q. You live at Baker City, Mr. Foster, now*?

A. Yes, sir.

Q. What is your business?

A. Surveyor and civil engineer.

Q. How long have you been engaged in that pro-

fession or occupation"? A. Fifty years.

Q. How long have you lived in Oregon?

A. I have lived in Baker county forty-seven

years.

Q. Have you followed the profession of civil

engineering and surveying at all times since you

have been there f A. Well, most of the time.

Q. Well, you are now county sur\^eyor up there?

A. Yes, sir.

Q. You are acquainted, I suppose, in Malheur

county, are you, pretty well? A. I am.

Q. Do you know where the Willow Creek valley

is? A. I do.

Q. And do you know where the dam is being con-

structed by the defendant company up on Willow

Creek in section 27 or 28 or both of them—do you

know where that is? A. Yes, sir.

Q. You are well acquainted with that country,

Mr. Foster? [432—376]

A. I have been over it frequently.

Q. And with the whole of Willow Creek vallev?
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A. Yes, sir.

Q. Do you know Mr. Leonard Cole 1

A. I do.

Q. Did you make some surveys of mining ditches

and mining claims up in near where the defendant

company's dam^ is; that is to say, in Section 27, or

28, or 21, Township 14 South, Eange 42 East?

A. I did make surface location of placer mining

ground, and also of ditches for Mr. Cole in that

vicinity.

Q. When was that done, Mr. Foster, do you re-

member?

A. To the best of my recollection about 1894 that

I was there first for him.

Q. Did 3^ou survey out some ditches at that time

and locate some ditches?

A. I would not say I surveyed the ditches at that

time, but I think I located the ground at that time

and the second visit I surveyed the ditches, I think.

Qi. When was the second visit ?

A. Oh, it Avas a year or two after the first. I

disremember the year; it wa& a year or two after the

first visit.

Q. And then the next visit would be in 1895 or

1896? A. Yes, sir, somewhere along in there.

Q. And one or the other of these times, either

the first or second visit, you located or made the sur-

veys of some mining ditches? A. Yes, sir.

Q. How many?

A. Two. I extended an old ditch on the west

side of Willow Creek and ran a new line on the east
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side of Willow Creek. [433—377]

Q. Tlie west—that is the left-hand side as you

go up?

A. Yes, sir, the right bank of the creek—^the

right bank of the creek is the right-hand side going

downstream.

Q. How far did you extend that ditch, the one on

the left-hand side, I mean, as you go up the stream?

A. I could not say exactly, but I should judge it

was between a quarter and a half a mile.

Q. And how far down did the one on the east

side of the stream

—

Mr. HUNTINGTON.—He stated the one on the

right-hand side of the creek. The westerly side how

far?

WITNESS.—^Between a quarter and a half a mile

to the best of my recollection.

Q'. Did you notice—I suppose you noticed the

character of the country and what it had been used

for, if anything, when you was up there—at least

what industry had been carried on there ?

A. There had been placer mining operations had

heen conducted there for a good many years.

Q. Do you know that by any other way than by

the indications on the ground? Did you know that

of your own knowledge, Mr. Foster?

A. No, I wasn't there when the mining was be-

ing done. I know by hearsay, but the evidence on

the ground showed what had been done and there was

the ditches and worked-out ground, and it showed

for itself.
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Q. And you surveyed out some mining claims, or

mining locations the first or second time you was up

there ? A. I think the second time.

Q. For Mr. Cole or somebody else?

A. I don't recollect all the members; I recollect

Mr. Cole; he was the man who employed me to go

there. I don't know who [434—378] was asso-

ciated with him.

Q. Was that the first time you made any surveys

of mining claims or ditches when you went wp there

in 1894?

A. I think so, to the best of my recollection.

Q. You say you are pretty well acquainted with

the character of the land there where the defend-

ant's dam is located? Tell us what kind of land it

is; what kind of country it is, in a general way, if

3'ou please.

A. Well, Willow Creek flows through a canyon

there. I suj^pose that canyon from the bottom of

the creek to the top of the bluff is probably three

hundred feet. The bluffs are higher than the bot-

tom of the creek by three hundred feet. The creek

bottom itself is, oh, in some places it will go seventy-

five feet, sometimes a hundred or two hundred feet

wide, and then the bluffs rise abruptly on either side

and are rocky and the bottom is rocky. It is what

we call a canyon in places. The front of these bluffs

fronting the creek on either side are rocky.

Q. Of course, you don't know anything about the

actual value of that, I supiDose, as a mine ?

A. No.
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Q. Outside of its value as a mine what is that

land worth, if anything?

A. Nothing only for pasture.

Q. Does it raise any pasture so far as you know?

A. Well, there would be a little grass there

amongst the rocks.

Q. When—what time of the year?

A. Early in the season ; when the season advances

it dries up.

Q, What do you think that land is worth, Mr.

Foster ?

Mr. HUNTIXGTON.—Objected to as incompe-

tent. [435—379]

Q. From your acquaintance with that land the

general country?

A, There is no definite value to be placed upon

it. Under certain circumstances it might have a

value. If a man had a ranch he might use it for pas-

ture. That land by itself would not be worth

scarecely anything, four bits or a dollar at the out-

side.

Q. An acre, you mean?

A. Yes, sir, per acre.

Q. Were you employed by the defendant com-

pany to make some examination of the complainant's

lands in this case, and to survey Willow Creek as it

runs through certain sections of their land, and to

measure and determine the amount of overflowed

lands, if any ? Were you employed in that capacity,

Mr. Foster? A. I was.

Q. Last February, wasn't it?
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A. Yes, sir, this year.

Q. Did you make such a survey and examination

under that employment? A. I did.

Q. Did you make maps or plats of those sections

of land and notations showing the course of the creek

through them and the amount of the overflowed

lands, if any ? A. I did.

Q. And other information? Will you take this

paper, Mr. Foster, if you please? (Counsel hands

witness paper.) I will call your attention to Section

3, Townsliip 15 South, Eange 42 East, Willamette

Meridian. Is the plat which you have there the one

you made at the time, showing the result of your ex-

amination there? A. It is. [438—380]

Q. What part of that section is touched by the

river ?

A. The northeast corner of the section.

Q. Is that shown on the plat you have made ?

A. It is shown.

Q. Correctly shown ?

A. It is correctly shown.

Q. Tell nie Avhat the height/^ of the bank there is

from the creek?

A. At the top of the bluff it is about three him-

dred feet, I should judge.

Q. Well, is there any bottom land there at all ?

A. Xot to amount to anything—nothing to culti-

vate.

Q. We offer this plat made by the witness in evi-

dence and ask that it be marked Defendant's Ex-

hibit "A."
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I will call 3^oiir attention to Section 11, Town-

ship 15 South, Range 42 East, and ask you if

you made a plat of that section showing the Willow

Creek as it runs through the section?

A. I did.

Q. Made by you at the time or shortly afterward,

at the time the survey was made % A. Yes, sir.

Q. And made from actual survey upon the

ground, was it ? A. Yes, sir.

Q. And the creek actually crosses the section as

shown on the plat you prepared? A. Yes, sir.

Q. What is the character of the land there

through which the creek runs in that section ?

A. A canyon; narrow, rocky canyon. [437

—

381]

Q. Is there any land that can be cultivated there

at all? A. No, sir, very little, if any.

Q. None that is overflowed? A. No, sir.

Q. How high are the banks of the bluffs on the

sides there ? A. Oh, two or three hundred feet.

Q. We offer in evidence the blue-prints of the

plat referred to by the witness in section 11 and ask

that it be marked Defendant's Exhibit *'B."

I will call your attention to Section 31, Township 15

South, Eange 43 East. Did you make an examina-

tion of that section? A. I did.

Q. Did you make a plat showing the land and

the course of the creek through the land?

A. I did.

Q. Is that course of the creek as it flows through

the land correctly shown? A. It is.



450 TJie Eastern Oregon Land Co, vs.

(Testimony of C. M, Foster.)

Q. There is some other mem^orandum on the plat

showing certain information respecting the width of

the creek, tops of the banks, and so on. Did you

put them all on there at the time? A. I did.

Q. Tell, me, Mr. Foster, how wide are the banks

of the creek there through that section—I mean how

wide apart?

A. Ninety feet wide at the top, of the bank.

Q. And how high are the banks ?

A. Twenty feet on the north line of that section.

Q. The banks are twenty feet high on the north

line of that section? A. Yes, sir. [438—382]

Q. Twenty feet how, above the water?

A. Aboye the water.

Q. At the time you were there ?

A. Yes, sir.

Q. And there was water in the creek at the time

you were there, in February ?

A. Yes, sir, quite a stream; from eight hundred

to a thousand inches w^hen I was there.

Q. How does the w^ter flow through there, pretty

rapidly ? A. Yes, sir ; it has a good fall.

Q. How many feet to the second ?

A. Oh, at least three feet to the second; that is

a conseryatiye estimate.

Q. And the banks w^ere twenty feet aboye the

water at that time. Did you measure them ?

A. I did.

Q. What is the character or nature of the ground

around there up on the banks ?

A. Sagebrush, high and dry, the banks are and
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covered with sagebrush.

Q. Well, did you examine the land there with ref-

erence to ascertaining if possible whether there had

been any overflow of the water of the stream to af

feet the land adjacent to the banks'?

A. I did, and here is the result of it. I appended

it to the plat of Section 31.

Mr. HUNTINGTON.—Was that memorandum

made yourself at the time?

A. Yes, sir, and I made this plat from the memo-

randum I made on the ground.

Q. Is that true with these plats ?

A. Yes, sir. [439—383]

Q. These memorandums are from the data made

by you at the time as a result of the examination ?

A. I did. I made this memorandum regarding

Section 31. North boundary of Section 31 the

height/^ of the banks above Willow Creek are twenty

feet above the water in the creek. The width of the

water in channel 20' feet.

Q. That is to say the stream of water flowing in

the creek was 20 feet wide ?

A. Yes, sir. The top of the creek banks are

ninety feet apart. That is the width of the channel

on top.

iQ. And now, the ground was what character?

A. Now, follows this: ''Ground high and dry;

vegetation on the west of creek sagebrush.

Q. The west—^well that would be the left-hand

side going up ?

A. . No, the right-hand side going up, the west
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side of the creek. The creek, you might say runs

northerly and southerly—up the left-hand side go-

ing up.

Q. That would be the left-hand side going up-

stream? A. Yes, sir.

Q. Does that sagebrush come right up to the

bank?

A. Yes, sir, it comes right up to the bank.

Q. Is there smy difference in the sagebrush grow-

ing along the bank of the creek and the sagebrush

growing off a distance from it ?

A. No, sir, it is all the same.

Q. Now, go on and tell us anything else ?

A. Ground high and dry ; vegetation on the west

side sagebrush. And, on the northeast quarter of

the section is an alfalfa tield irrigated from a ditch

extending along the foothills on the east side of the

valley.

Q. Now, that is on the right-hand side of the

stream as you go up? [440—384]

A. Yes, sir.

Q. And the irrigating ditch, or the ditch supply-

ing the water to irrigate that sagebrush (alfalfa ( ?) )

field runs along the foothills on the right-hand side

of the valley going up ? A. Yes, sir.

Q. Do you know where that ditch comes out of

the creek, Mr. Foster? Do you know anything

about that ?

A. No, but it is awa}^ up above—smiles above. I

do not know at what particular point it leaves the

creek.
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Q. Well, it comes up several miles above you

would say?

A. Yes, sir. The wagon road follows along and

you can trace it for miles up and doT\Ti tlie valley

there—the ditch.

Q. You have told us about the banks on the north

boundary of the section, now on the east, what have

you to say about the banks there, what are their

height/? ?

A. The bank of the creek on the east side t^venty

feet; vegetation, rye grass and sagebrush.

Q. Well, how about the width of the banks there?

Did you measure that, Mr. Foster, down below?

A. Xo, if I did I did not put it down here.

Q. Do you now have any recollection about it?

A. Xo, but I think about the sam^e width—the

top of the bluffs do\\TL there—that they were the

other side of the section.

Q. You say that the vegetation was rye grass

and sagebrush? A. Yes, sir.

Q. Do you mean rye grass mixed in with sage-

brush? A. Yes, sir.

'Q. Growing right up the banks of the stream ?

A. Yes, sir; stools of rye grass mixed in with

sagebrush and growing there.

Judge WEBSTER.—We offer that plat in evi-

dence and ask that it be [441—385] marked De-

fendant's Exhibit 'T."

Q. I will call your attention now—you speak

about measuring the width of the stream, the banks

and the height/i of the banks. How were the meas-



454 Tlie Eastern Oregon Land Co, vs.

(Testimony of C. M. Eoster.)

urements made?

A. Tliey were made with a hundred-foot steel

tape.

Q. Carefully and accurately made, were they?

A. Yes, sir.

•Q. I will call your attention now to Section 5,

Township 16 South, Eange 43 East. You made an

examination of that section, Mr. Foster ?

A. I did.

Q. And made a plat of it the same as the others ?

A. Yes, sir.

Q. Which shows the course of the stream on that

section? A. Yes, sir.

Q. What are the width of the banks of the stream

on the north boundary line of the section ?

A. The banks of the north boundary of the sec-

tion are 12 feet above water; the width between the

banks of the creek on top is 90' feet. The width of

the water in the channel is 18 feet.

Q. Was that at the time you were there, the water

was running through that creek in the channel 18

feet wide—18 feet of water ? A. Yes, sir.

Q,. And the banks were 12 feet above that water

and at the top were 90' feet apart?

A. Yes, sir.

Q. Now, what was the condition on the east side

of the section with reference to the width of the

banks and the height/^ and the water and so on ?

A. The banks on the east side of the creek where

the creek leaves [442'—386] it were four feet

above the water and the width of the water in the
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channel was 14 feet.

Q. Well, do you remember what the width of the

banks were ?

A. The banks were pretty nearly vertical there.

Q. Was there any overflowed land on that section

—^well, was there any land overflowed at the time

you were there ? A. Yes, sir, a little.

Q. And was there indication of more having been

overflowed at other times or not?

A. Yes, sir, the water had been a little higher

than when I was there.

Q. How did you determine that fact in your own

mind?

A. Well, we measured along on the north side

and then down southeasterly along the outside of

the surface that had been covered with water.

Q. Could you see as indicated upon the ground

where the surface had been previously covered with

water? A. Yes, sir, very plainly.

Q. Now, you could not tell by examining that

what years or when it had been covered with water,

I suppose, or could you?

A. Well, yes, sir, because the same freshet was

still on when I was there and had undoubtedly been

higher and covered this extra ground. The creek

w^as falling when I was there.

Q. It had been higher? A. Yes, sir.

Q. How much overflowed land on that section

that had been overflowed at some time previously

did you find there?
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A. I estimated about 15 acres tliat had been over-

flowed.

Q. You say you ''estimated" it; did you measure

it?

A. Yes, sir, we measured it on two sides. It was

not what we would call an accurate measurement,

but it was a close approximation. [443—387]

Q. But not to a fraction ? A. No, sir.

Q. What would be the extreme minimum, do you

think, taking into account the fact this is, as you

sa}', somewhat of an approximation?

A. What would be the maximum area?

Q. Yes, sir, and the minimum?
A. I estimated what had been covered with high

water 15 acres that year—this present year.

Q. Now, taking into account all that had ever

been overflowed at some other time ?

A. That is something you cannot tell. You can-

not go wp there to-day and tell what lands have been

overflowed and what has not. I went by the groimd

I could see had been overflowed when I was there

this last spring.

Q. Now, you say you cannot tell by looking at

that whether it had been overflowed other years ?

A. No, sir.

Q. Now, let me ask you if there is anything on

the ground there to tell, or by which anybody could

tell whether it had been overflowed one year ago,

or two years ago, or ten years ago ?

A. No, sir. The only way you could tell when
that valley had been overflowed is to be there after
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the water left, because anything left gets covered

up with sagebrush, and that has been covered up this

year, and it would look just the same as any other.

Q. Is there sagebrush there?

A. The sagebrush is scattering there in places

where it has been overflowed, in small places, but

there was more or less sagebrush. While I was there

there was sagebrush and [444—388] sagebrush

sticking up through the water. When the water

dries off it is difficult to tell how much of that coun-

try was under water.

Q. How^ much of that section has been and is en-

tirely free of sagebrush?

A. Very little is entirely free of sagebrush.

Q. How many acres would you think, Mr. Foster?

A. Oh, I suppose there may be twenty ; there may
be 30, possibly 40 acres on which the sagebrush is not

very large, but there is sagebrush on it all but it is not

all large.

Q. AYhat character of growth is the hay made

there, if any has been made—the character of the

grasses ?

A. The natural growth of the hay, all the hay

there is there, is rye grass. That is the natural

growth up and down the valley.

Q. You say here there was some hay made on the

northeast quarter. There was some hay made on

other parts of this land made by a ditch, is there ?

A. Well, I don't know; I did not see any.

Mr. HUNTINGTON.—What section is that you
are talking about now ?
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A. Section 5.

Q. I see hj the memorandum here—did 3^011 see

up on the northeast quarter of it

—

A. Yes, sir, that is where I am speaking about;

the hay is on the northeast quarter of the section but

that land was not irrigated from the creek down

there. That water they irrigate that land with came

down along the foothills.

Q. You mean in a ditch ?

A. Yes, sir, in a ditch that skirts along the foot-

hills on the east side.

Q. Comes out of the river away up above some-

where? [445—389] A. Yes, sir.

Judge WEBSTER.—I will put this map in evi-

dence of Section 5 and ask that it be marked Defend-

ant's Exhibit "D."

Q. I will call your attention to Section 9, Town-

ship 16 South, Range 43 East. Did you make exam-

ination of that section?

A. I did the northeast quarter of it.

Q. Yes, sir. And did you locate or make a plat

of it? A. Yes, sir.

•Q. And which is locating Willow Creek, or Wil-

low River, as it runs across that section?

A. Yes, sir.

Q. AVhat are the banks there, do you remember

how high they are and how ^ide ?

A. I did not measure it. There was nothing

there. I just simply located it. It runs across the

extreme northeast corner of the section.

Q. Anything there indicating overflowed land ?
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A. No, sir.

Q. Did you notice the water in it at the time you

were there?

A. Yes, sir, water all up and down the creek at

the time I was there, but I don 't think that my atten-

tion was called to that section particularly; that is,

that quarter, but I located the creek across it all

the same, across the northeast corner of Section 9.

I made no memorandum as to the height/^ of the bank

or width of the channel.

Q. Have you any recollection about it now espe-

cially ? A. No, I couldn 't say that I have.

Q. But there is no overflowed land there % That

you are sure about ?

A. No, there is no overflowed land there.

Q. Do you remember what the growth on the land

there is, Mr. [446—390] Foster, on that section?

A. No, I don't recollect. All that wild land has

got about the same growth—sagebrush, greasewood

and rye grass.

Q. Who was with you at the time you made these

measurements and this examination ?

A. I think a gentleman by the name of—I think

Mr. Leonard Cole was along and a man by the name

of Hoskins and a man by the name of Glenn. They

were along.

Q. I will offer this map in evidence and ask that

it be marked Defendant's Exhibit ''E."

Q. I will call your attention to Section 23, Town-

ship 16 South, Range 43 East. Did you make an

examination of that section ? A. I did.
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Q. Did you make a plat of it showing the course

of the creek through if? A. I did.

Q. And did you make an examination of it with

reference to determining the height/i of the banks

and the width and course of the stream and the over-

flowed land?

A. Well, there was some overflowed land there.

The banks are very low; in fact, the water at the

stage when I was there was flowing out of the chan-

nel.

Q. And what have you to say about the channels

of the creek there? Was there more than one?

A. Yes, sir.

Q. How many are there?

A. There were two. But there were other small

channels, but two principal channels. I made this

memorandum while I was on the ground.

Q. Well, tell us about it. [447—391]

A. On the southeast quarter of the northeast

quarter of Section 16 about 15 acres of land is over-

flowed. The old channel of Willow Creek carries

but little water. Most of the water flows through

the new channel. No indications of cultivation;

vegetation chiefly sagebrush, greasewood and rye

grass.

Q. That is the memorandum which you made as

a result of your examination at the time ; that is true ?

A. Yes, sir, that is correct.

Q. Now, about the land overflowed: What was

the vegetation upon that land?
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A. Well, the vegetation would be small sage-

brush.

Q. Was there any land that was absolutely bare

of sagebrush? Any extent of the land, I mean, so

that you would call it an open field ?

A. No, it is not destitute of sagebrush. There

is more or less small brush growing over it, and then

there was mud all over this part of it and sagebrush

sticking \\^ through the mud. The mud had been

washed in there from the waters of the creek.

Q. Did you measure that acreage of overflowed

land, Mr. Foster ? A. I measured part of it.

Q. Do you think 15 acres would cover all the land

overflowed when you were there ? A. Yes, sir.

Q. Could you tell whether any more of the land

had been overflowed in previous years or in previous

years f A. No, sir, I could not.

Q. Was there evidence of any cultivation what-

ever? A. No, sir.

Q. The vegetation you say is chiefly sagebrush

and greasewood [448—392] and rye grass?

A. Yes, sir.

Q. AYhat is the character of the land all around

through the country there ?

.A. The same thing. It is all sagebrush and
greasewood principally.

Q. No clearing of sagebrush?

A. There was in this particular place (I will say

this) between the new channel and the old there was

a streak of willows
;
yes, sir, a line of mllows grown

up there. There were bunches of willows in there.
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Q. That is between the new channel and old as

marked on the plat here ?

A. Yes, sir, I have marked the word "Willows"

just as I found them.

Q. And through there are bunches of willows'?

A. Oh, yes, sir, there were bunches of willows

through there.

Q. All right, I will offer this plat in evidence and

ask that it be marked Defendant's Exhibit ''F"

—

Section 23.

Q. Was there any indications on Section 23,

about which I have just asked you, to show to what

extent, if an}^ the water had ever been over the land

at any previous time ?

A. I saw no signs of an overflow only the over-

flow that had just taken place just before I was there.

The north half of the northeast quarter I did not

examine as to whether it had been overflowed. It

was the south half of the northeast quarter that I

examined.

Q. I will call your attention to Section 25, Town-

ship 16 South, Range 43 East; and ask you if you

made any examination of that section? [449—393]

A. I did.

Q. And located the channels of Willow Creek as

it flows across—as it runs across that section ?

A. I did. I located both channels from the north-

west corner of the section.

Q. There are two channels? A. Yes, sir.

Q. One you designate the new and the other the

old channel, and that is the actual difference of the
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channels, is it—one is a new channel and the other

is an old channel ? A. Yes, sir.

Q. What are the width or heights of the banks

of these two channels at the north boundary of the

section there ?

A. The bank of the old channel was six feet above

the water—above the bottom of the channel. There

was no water flowing in the old channel. The hanks

six feet high on the north boundarj^

Q. And the new channel?

A. The present channel the banks were eleven

feet above the water. The width of the water in

the creek was 12 feet.

Q. How wide were the banks across at the top?

Do you remember whether they were wider than the

water ?

A. Yes, sir, it was wider than the water, but they

were nearly perpendicular. I don't think I have

the width do^^i.

Q. You did not measure that, I guess ?

A. If I did I forgot to put it down.

Q. But the widths and height/^s and measure-

ments you have here were actually made as were

those awhile ago? A. Yes, sir.

Q. Xow, on the east side of the section where it

leaves the section w^hat are the height/«s of the banks

there above the [450—394] water?

A. Eleven feet above the water.

Q. What is the width of the water?

A. Thirty feet. That is above Scott's dam.

Q. Does Mr. Scott have a dam in there?
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A. Yes, sir, just below, and Ms dam held the

water back and that is what made it so wide. It was

back-water from his dam.

Q. Is the head of his ditch located on this map ?

A. Yes, sir.

Q. Where is the head of his ditch'?

A. It takes water out right at his dam in his ditch.

Q. And that is indicated by the written words

here '
' The head of Scott 's ditch " ? A. Yes, sir.

Q. Was there any ovei'fiow of the creek on Sec-

tion 25? A. Xo overflow.

Q. Was there any indication that there ever had

been any overflow? A. No, sir.

Q. What is the character of the vegetation on

that section?

A. All sagebrush and greasewood and rye grass.

Q. How is it along the banks of the creek with

reference to what it is back from the creek?

A. Just the same.

Q. Was there any part of the section where

ground had apparently been mowed ?

A. Yes, sir.

Q. Where was that?

A. On the northeast corner of the section—the

extreme northeast corner. It looked as if it had

been mowed some time.

Q. Was there any hay there? I see you have

noted here a little [451—395] stack of rye grass

hay.

A. Yes, sir, a small stack of rye grass hay.

'Q. When you were there there was none of the
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land overflowed at all ? A. Xo, sir.

Q. Audi the water was not within twelve feet of

the top of the bank—eleven feet?

A. Eleven feet.

Q. The water was not within eleven feet of the

top of the bank anjnvhere through there %

A. No, sir ; it was all high.

Q. All right. I will offer that blue-print in evi-

dence and ask that it be marked Defendant's Exhibit

Q. I will call your attention to Section 31, Town-

ship 16 South, Range M East : Did you examine that

section ?

A. I did the northeast boundary- of it.

Q. Did you make a map of that section showing

the course of the creek across the section ?

A. I did.

Q. That is correctly shown, is it?

A. It is.

Q. What is the height/^, or what was the height/i

of the bank above the surface of the water in the

creek as it was when you were there on the north

boundary?

A. It was eleven feet above the surface of the

water in the creek—the bank was.

Q. How wide was the creek?

A. Twenty feet.

Q. Did you measure the depth ?

A. Xo, I did not. [452—396]

Q. Can }'0u give me an idea of how deep it was?

A. Yes, sir, I can give an idea.
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Mr. HUNTINGTON.—Objected to as incompe-

tent if lie did not measure it.

A. We crossed it there with a wagon, that is the

only way I could judge. I would judge the deepest

place the way it wet the wagon wheels it would be

about fourteen or 16 inches, the deepest part.

Q. But the height/?, of the banks you measured,

you know that is eleven feet above the water?

A. Yes, sir.

Q. And also that the creek was twenty feet wide?

A. Yes, sir.

Q. How wide was it between the tops of the banks

of the creek at that place ?

A. I have not got that down here. I don't know
whether I measured that.

Q. It is on here ?

A. '' Between the top of the banks of Willow

Creek 90 feet."

Q. That memorandum of that is on this plat, isn't

it? A. Yes, sir.

Q. And was all put there as a result of your exam-

ination? A. It was.

Q. From memorandum made by you at the time ?

A. Yes, sir.

Q. And is correct? A. Yes, sir.

Q. What evidences of overflow did you see there

that there ever had been any overflow, if any?

[453—397] A. None.

Q. There was no overflow ?

A. It was all high and dry and there was no
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chance for overflow.

Q. Sagebrush growing a-U along there?

A. All along.

Q. On the banks of the creek?

A. Clear np to the banks. The banks was high

and dry and there was no chance for any overflow.

Q. I will offer this map in evidence and ask that

it be marked Defendant's Exhibit ''H"—^Section 31.

Q. Were you employed to make an examination

of some of the complainant's land just a few days

ago, Mr. Foster? A. I was.

Q. Did you make such an examination?

A. I did.

Q. And did you make plats of and showing the

result of the examination made ? A. I did.

Q. I will call your attention to Section 5, Town-

ship 17 South, Range 44 East. (I am going to ask

that this be offered and substitute blue-prints of

them, and ask Mr. Foster to forward the blue-

prints.) I hand you plat of Section 5, Township 17

South, Range 17 44' East, and ask you if you made

that map? A. I did.

Q. And of the stream, and

—

A. I did.

Q. That plat correctly shows the Willow Creek

through that section? A. It does.

Q. What is the width of the banks on the north

line of that [454—398] section? Have you got

that there?

A. No, I have it in a memorandum. It was
about four feet, the heights of the bank on the north

of the section.
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Q. Did you make a measurement of it ?

A. I did.

Q. Have you got that?

A. It is down in my book at the hotel.

Q. I want that. And you made measurements of

all that you examined down there, did you?

A. i^es, sir, nearly all of them.

Q. And you have the memorandum of those

measurements in the book?

A. I think I have it down in the hotel.

Q. I will offer that in evidence and ask him some

questions about it afterwards, and ask that it be

marked Defendant's' Exhibit "I."

Q. Is there any overflowed land on Section 5 that

you could see?

A. No indication of any. There is a channel

breaking out there in a southeasterly direction that

shows water flowed there some time. But every-

thing was dry when I was there yesterday.

Q. Was there any indication on the ground you

could see which showed that any of the land had at

some time been overflowed?

A. No, sir, no indication of an overflow there.

Q. What is the character of the vegetation?

A. Sagebrush and the land is dry.

Q. Any indication of any of it having been mowed

or cut for hay?

A. No, sir, not on the south side of the creek

there ain't.

Q. NoAV, I wish you would tell me—returning
again to the examination you made in February
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when there was water in the [456—399] stream,

generall}^ speaking, what is the flow of the stream?

Is it a pretty rapid flow or a very sluggish flow ?

A. When there is water in it it lias got a good

strong current. Of course, it is crooked but it has

a very strong current when there is water in it of

any quantity to flow.

Q. I will call your attention to Section 9, Town-

ship 17 South, Range 44 East. Did you make an

examination of that section? A. I did.

Q. When was that examination made?

A. Day before yesterday.

Q. At the same time you made examination of

Section 5, to which I called your attention a little bit

ago? A. Yes, sir.

Q. You made a plat of that? A. I did.

Q. That is the plat you have in your hand?

A. Yes, sir.

Q. Is Willow Creek correctly shown as it flows

across that section?

A. It is. It was tied in from two different corners

of the section.

Q. Can you tell me the width of the stream as it

flows through there from the memorandum on that

plat you have?

A. No stream flowing there now.

Q. But the banksi—the width of the banks of the

creek?

A. Yes, sir. There was a creek there. I meas-

ured it under a bridge and it was 18 feet in width,

the channel there, and nine feet high.
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Q. Well, is that the -miiform heights and ^Yidtll

of the banks as it flows through there %

A. Xo, the banks would be farther apart. I

measured under the [456—400] bridge. When

you get above or below the bridge the creek is

wider—above and below.

Q. How are the height/^ of the banks above and

below the bridge?

A. About the same—nine feet.

Q. What is the character of the vegetation?

A. Sagebrush and greasewood.

Q. Was there any overflow or any indication of

any overflow there? A. Oh, no.

Q. How does the vegetation along the banks of

the creek differ from that adjacent to it?

A. No, it is all the same ; the land is all high and

dry.

Q. I offer that in evidence with the understand-

ing we are to substitute blue-print for it and ask

that it be marked Defendant's Exhibit "J."

Q. I will call your attention to Section 15, Town-

ship 17 South, Range 44 East, and ask you if you

made an examination of that section?

A. I did.

Q. At the same time you examined the others?

A. Yes, sir.

Q. Did you make a plat of it? A. I did.

Q. Is that it you have in your hand?

A. Yes, sir.

Q. Does that plat correctly show the location of

the creek on that section? A. It does.
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Q. What is the widtli of the channel of the creek

there? [457—401] A. Fifteen feet.

Q. On the bottom or top?

A. On top and six feet on the bottom.

Q. Wliat are the height/^ of the banks'?

A. Five feet.

Q. Was the cliannel prett}^ uniform in width as

it flows across there or not?

A. Sometimes' it was narrower and sometimes it

was wider.

Q. How about the height/? of the banks ?

A. The banks were high all along as where I

measured it and that was five feet.

Q. How about the vegetation?

A. It was sagebrush.

Q. Does' the vegetation differ off from the banks

as on the banks? A. It was just the same.

Q. Any indication whatever of any overflow of

that creek there at any time?

A. No, sir, everything dried and parched up and

no indication of overflow that I could see.

Q. Any indication of hay having been cut there?

A. No, not cut, but there w^as' some stools of rye

grass scattered around.

Q. There were some stools of rye grass scattered

around in the sagebrush?

A. Yes, sir, the whole country is covered with

sagebrush.

Q. We offer that in evidence and ask permission

to substitute blue-print and ask that it be marked

Defendant's Exhibit ''K."
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Q. I will call your attention to Section 23, Town-

S'hip 17 South, Range 44 East. Did you make an

examination of that section? [458—402]

A. I did.

Q. At the same time that you made the others?

A. Yes, sir.

Q. You made a plat of it? A. Yes, sir.

Q. Showing the course of the creek across the

section? A. Yes, sir.

Q. That correctly shows the course of the creek,

does it ? A. Yes, sir.

Q. Did you make any measurements of the width

of the channel and the heights of the banks ?

A. No, I did not in this case. Well, I did take

some measurements too but Willow Creek along

where it crosses this section in question this is a

different vegetation and the land is lower and the

channel of the creek is shallow^er; that is, lower from

the top of the bank to the bottom of the creek it is

lower than on the sections above and the vegetation

is a good deal different. And most of the northeast

quarter of the section is covered with salt grass and

a portion of the northeast quarter of the northwest

quarter has considerable salt grass on it. And the

northeast of the southeast has salt grass.

Q. Well, what indications are there of overflow

on that section?

A. Xo indication at all that I could see. It may

be overflow^ed but the surface did not show it. As I

say there is salt grass and that did not indicate over-

flow. If it had been vou would not find that salt
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grass, it would not be there.

Q. Are you familiar with salt grass in this

country? Q. I am.

Q. Is that a grass that will grow where the land

is wet or [459—403] overflowed?

A. It would not grow where it was overflowed.

Temporary submergence will not kill it but frequent

submergence will. If it was annually overflowed it

will kill it. It does not w^ant floods.

Q. Is that any indication of alkali too?

A. Yes, sir. It never grows only in alkali soil,

salt gi^ass doesn't, never.

Q. Is that a good soil generally?

A. No, sir, it is not a good soil.

Q. Salt grass is not a good indication of good,

healthy, thrifty soil?

A. No, sir, it is only used for pasturage in our

valley.

Judge WEBSTER.—We will offer that plat in evi-

dence with permission to substitute blue-print and

ask that it be marked Defendant's Exhibit "L."

At the hour of 5:10 o'clock P. M., July 24th, 1909,

adjourned until 7:00 o'clock P. M. to-day.

At the hour of 7:00 o'clock P. M., July 24th, 1909,

met pursuant to adjournment as above. Present:

Same as before. [460—404]

Cross-examination of C. M FOSTER by Mr.

HUNTINGTON.
Q. How long did you say you had been a civil

engineer?
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A. Since I have been 18 years old; I am now
S'eventy-three.

Q. When you surveyed the placer claims in 1894

what did you do in the way of making the survey?

That is, how did you make the survey?

A. Set up the sections into legal subdivisions of

ten acres where necessary; surveyed out the ten-

acre tracts and two ten-acre tracts constitute a min-

ing claim of placer ground.

Q. There was no one there mining at that time,

as I understood you ? A. I. think not.

Q. When surveying the ditches a year or two later

was anyone mining at that time?

A. It rather occurs to me there was some of his

men at work—some of Mr. Cole's men, but I would

not be certain.

Q. They were not using any water % The ditches

were not any of them running water ?

A. They were not using water through the

ditches.

Q. The ditches you worked on were old ditches

which had become more or less filled up and ob-

structed ?

A. Yes, sir, the one on the west side. The one on

the east side was new.

Q. There was no water running in it?

A. No, sir.

Q. Was there a ditch on the east side at the time

you went there, or did you run the line for the ditch ?

A. There was an old ditch on the east side, but

the ditch I ran [461—405] on the east side was
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below the old original ditch.

Q. The old ditch was not made use of?

A. No, sir.

Q. Do you remember the old Boswell cabin that

was in the canyon 1 A. I do.

Q. That was about opposite the place that you

was where the mining—where part of the mining had

been done, wasn't it?

A. Yes, sir, there had been quite—Oh, I suppose

there had been two or three acres mined out near the

west of that old house; a little south of west, and

then above, up toward the mouth of Basin Creek

there had been a good deal of work done.

Q. Do you remember in making your surveys of

the Rocky Butte that stands there in the canyon—

a

high, rocky promonitory or point?

A. Immediately south of Lost Watch Gulch, do

you mean ?

Q. I don't know the name of the canyon.

A. There is a high, rocky hill that luffs out im-

mediately south of the mouth of Lost Watch gulch.

Q. About how far south is that of w^here the

cabin stood ?

A. This I speak of is away above it.

Q. Do you remember one below there ?

A. Yes, sir; I remember one just below the bend

in the creek where all that mining had been done was

right in the elbow of the creek. Just below that el-

bow and on the left-hand side going down to the

butte that was below where they had been mining.

Q. That was below where they had been mining?
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A. Yes, sir, that was below.

Q. Did you run any lines on the westerly side of

the creek on the ditch that was there'? [462—406]

A. The ditch lines, do you mean, or the section

lines ?

Q. The ditch line.

A. Yes, sir, the ditch I extended was on the west

side of the creek—that I extended the survey.

Q. How far did you extend if?

A. Between a quarter and a half a mile below

there. That is my judgment, yes, sir.

Q. Wliere it ended before, or where you began

your sun^ey there was a spillway, was there, down

to the creek from the end of it ?

A. I think there was on near the end.

Q. Either at the end or a little above the end ?

A. Yes, sir, somewhere in there I think there was

a spillway where the water had run down and washed

out a little gully.

Q. Were jo\i ever up there after that time ?

A. Yes, sir, I have been there two or three times

since, but it has been a long time since.

Q. How long is it since you were last there ?

A. Well, I have been on the upper end of this

ground I surveyed, that placer ground, I was there

two 3^ears ago. That was up at the mouth of Long
Basin Creek.

Q. You think that was above it ?

A. No, I think that must be on Seventeen.

Q. That would be farther up the creek than

Twenty-one? A. Yes, sir.
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Q. Were you ever dovai on any part of Twenty-

seven or Twenty-eight after you did the surveying

on the ditches?

A. No, I think not. I do not recollect of being

down there since that time.

Q. Did you ever go from this old cabin—the Bos-

well cabin—down the channel of the creek to the

valley, where it opens [463—407] out into the

valley? A. The head of this valley?

Q. Yes, sir?

A. Yes, sir, I have been clear through that can-

yon.

Q. That must have been then after you surveyed

the ditches?

A. No, I was down through that canyon for

Baker County long before I surveyed the ditches.

Q. Did I say "after"? A. Yes, sir.

Q. I meant before. A. Yes, sir.

Q. That was before you surveyed the ditches ?

A. Yes, sir.

Q. And your statement about the condition of

the bluffs there is that from your recollection of the

time you went through there, or have you gone re-

cently into the canyon to examine the bluffs ?

A. Oh, I have been up from the lower end of that

canyon ; I have been up that canyon about a mile and

a half or two miles since.

Q. When was that ?

A. I was there last spring the last time.

Q. In February?
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A. In February, I think, in the lower end of the

canyon.

Q. How far up did you go then %

A. I think I was up through to Section 3. My
recollection Is—Oh, I think two miles or such a mat-

ter, up the canyon.

Q. Those bluffs are broken more or less on the

sides, aren't they, with gulches and side canyons com-

ing into them ?

A. Oh, yes, sir, dry sags, coming down along

different places.

Q. A person owning adjacent land to that land in

Section 27 and [464—408] 21 would find that land

valuable for pasturage purposes if he had access to

the creek and the right to use the water of the creek

for watering stock ?

A. Yes, sir, it would make a pasture.

Q. And it would be much more valuable for pas-

turage purposes with the water than if the water was

not accessible ?

A. It would not be worth a cent for stock without

water. Take the water away and it would not be

worth anything.

Q. Were all the measurements which you made
and from which you prepared these plats made with

the steel ta]3e % A. Yes, sir.

Q. Who assisted you in making the measure-

ments? I mean, who carried the other end of the

tape?

A. I think sometimes one man and sometimes

another.
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Q. Did you carry one end yourself %

A. Yes, sir.

Q. I see on some of these plats you have written

the words ''Eastern Oregon Land Company" and

some you have not. Did you have anything in mind

in leaving it off of some, or was that just happen-

stance ?

A. Xo, I think Judge Webster gave me the num-

bers of those different sections in the different town-

ships and the name of the Eastern Oregon Land

Company, I think he told me which ones he told me to

put that on.

Q. What about Section 3, Township 15 South,

Eange42East?

A. That is away up the canyon? I don't know

whether he gave me that or not. It is an odd-num-

bered section.

Q. This notation on here of "Eastern Oregon

Land Company" is simply because Judge Webster

indicated to you that they owned the land?

A. That is it. [465—409]

Q. You did not undertake to examine the records

or verify that ? A. No, I did not.

Q. Then the fact that you did not make the nota-

tion on Section 3 does not—you did not intend to

indicate that the Eastern Oregon Land Company did

not own that section ?

A. No, if I had labored under that impression I

would not have gone on the section at all.

Q. Now, in making these measurements with re-

spect to the overflowed land, you made, as I under-
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stand you, simply measurement of tlie land which

had been overflowed during that—within a few days

of the time you were there ?

A. Yes, sir.

Q. And no other land ? A. No, sir.

Q. You did not undertake to extend your survey

back to include any lands which would be overflowed

if the creek through these sections was two or three

feet above the level of the banks %

A. No, no, no, sir.

Q. Your examination of the tracts was confined

then to the land right along the banks of the creek,

was it, the land you measured ?

A. Yes, sir, and those lands which showed over-

flow. I was sent there to ascertain how many acres

of land was overflowed on each of those sections.

Q. Did you know anything about whetlier the

stage of water in the creek at the time you made these

measurements was the usual stage of water at that

period of year or not? Could you tell about that?

A. It had been a little higher than before I was

there; it had been still higher there. [466—410]

Q. But do you know whether the highest water

during the spring of 1909 was as high as the highest

water in the ordinary seasons in that locality ?

A. No, I could not say.

Q. You could not say ? A. No, sir.

Q. Isn't it true, Mr. Foster, that where land is

overflowed annually, or practically so, and the water

stands upon the land for from one to six weeks that

the sagebrush will be killed out ordinarily ?
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A. Yes, sir, sagebrush will give signs and indica-

tions of a flood.

Q. Greasewood will stand considerably more

water than sagebrush ?

A. Well, you never see sagebrush growing in the

water, or. greasewood either. Temporary submerg-

ence by water either of greasewood or sagebrush

would not kill it, but if the water stands for any

length of time it would kill either of them.

Q. Do you know whether sagebrush or grease-

wood is more sensitive to water?

A. Well, I think the sagebrush is.

Q. This measurement on Section 5, Township 16

South, Range 43 East, is made just the same as the

other measurements ; that is, the water that had sub-

merged the land within a few days of the time you

went there? A. Yes, sir.

Q. The bottom of that creek changes from time

fo~time, doesn't it, in depth, or could you call any-

thing about that ?

A. No, I don't think I could tell anything about

that. It would have to wash out the bottom of the

channel all the way up the creek. [467—411]

Q. Or else deposit sand in the bottom of the

creek?

A. Yes, sir. I don't think the bottom of the

creek changes much as far as the level is concerned.

Q. Now, in Section 25, Township 16 South, Range

43 East : Do you remember that section and the ap-

pearance of the land without reference to the nota-

tions you have made here on the map ?
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A. Twenty-three ?

Q. 25, Township 16 South, Eange 43 East?

A. My recollection is there was two or three chan-

nels of Willow Creek crossed that section.

Q. Was there any brush in the channels ? Were
they obstructed?

A. The old one seemed to have been obstructed

to some extent—the old channel.

Q. You didn't see any mowed ground on that sec-

tion?

A. No, not to my recollection, I did not.

Q. Well, now, in your notation, I perhaps misled

you about that. "In the northeast corner of the

section some of the ground has been mowed and on

the northwest comer of the section stands a small

stack of rye grass hay."

A. That patch that had been mowed in the north-

east was away off. from the creek.

Q. Now, did you notice where the hay came from

that was stacked in the northwest corner?

A. I noticed ; I thought it came from right there

where it was stacked.

Q. Did you go clear to the stack ?

A. No, within a few rods of the stack.

'Q. Did you see any blue grass or red-top or other

wild grass that grow up there ?

A. No, I was there at that time of the year there

was no [468—412] vegetation.

Q. The onl}^ grass you could discover was the old

rye grass ?

A. Yes, sir, last year's growth, you know.



The Willow River Land & Irrigation Co. 483

(Testimony of C. M. Foster.)

Q. The low grounds there looked as though there

had been no grass growing on them for a j^ear or two ?

A. It did not look as though any grass had ever

grown there. It was all dead. What vegetation

there was was dead on the ground and gave no signs

of any living vegetation when we were there, it was

so early in the spring.

Q. Did you notice when you were there any signs

of drift, or straws, or sticks, or twigs?

A. I did.

Q. Were those old or recent?

A. They were recent.

Q. You did not see any of former years %

A. No, not from Willow Creek. I will tell you

about that. There was side gulches running down

to Willow Creek. Apparently year by year there

would come water spouts and some of those gulches

carried debris away down the gulches.

Q. When you were talking about debris that

comes or is carried from water spouts, did you no-

tice any straw or twigs %

A. Not that I noticed as coming from Willow

Creek.

Q. I call your attention to Section 31, Township

16 South, Eange 44 East. Did you make measure-

ment of the channel of the creek ; I mean the width

and depth where it crosses out of the east line of the

section ?

A. I don't know as I did. Does that say any-

thing about it? A. No, it doesn't.

A. No, I don't think I got that. I did not tie
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it in there ; I tied it up there. (Indicating on map.)

Q. You did not make the measurement of just

where that crosses it? [469—413]

A. No, I think not.

Q. Do you remember whether you went clear

down there or nof?

A. Yes, sir, we were down there.

Q. In putting in the general line if the creek

through these various sections did jou draw them in

from any measurements or survey, or just from your

recollection?

A. I tied them in. You will discover that

—

Q. (Interrupting.) I am not asking about that.

I am asking about the course of the channel of the

creek through there.

A. I did not traverse that.

Q. You did not follow it down ?

A. No, sir.

Q. You went to the corners where it went in and

crossed out? A. Yes, sir, as a general thing.

Q. Then, I understand you drew this in, the

creek, where it appears to cross out from your recol-

lection?

A. Yes, sir. I went down there. I think we did

not find that quarter corner so I did not locate that

accurately as to the quarter corner on the east side.

Q. On Section 23 you state here in your memo-

randum that there are about 15 acres of land over-

flowed, and, in your direct examination I understood

you to say that 15 acres' was covered more or less

with mud.
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A. Yes, s.ir, it was, more or less, or had been.

Q. Or had been a few days before?

A. Yes, sir.

Q. Do you remember of meeting—I call your at-

tention to Section 5, Township 17 South, Range 44

East, do you remember meeting Mr. J. D. Boggs out

there that day you made that examination %

A. No. Wlien was that, here lately? [470—

414]

Q. Yes', sir.

A. No, I don 't think I know him.

Q. A man that was mowing in the field there?

A. Yes, yes. He owns a place right this side on

Four. Yes, sir, I met him.

Q. You asked Mr. Boggs at that time, didn't you,

if there was any overflowed land in that section, re-

ferring to Section 5, and he went out and pointed

out some low land which he claimed was overflowed,

and you said: "I did not mean these fellows," or

words to that effect %

A. No, I will tell you the conversation I had with

that man. We were talking there and I was asking

him about some corners and lines, and then we got to

talking about the low stage of water and the high

stage and what had been flooded, and he said there

had been no high stage for two years, but he said he

had been there three years before and he said then

there had been an overflow and he pointed up the

creek and to the west. The creek runs northwest off

there, and he said he could stand there at the north-

west of his house and see the water in that direction.
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That is what he told me.

Q. The channel of the creek is quite crooked all

the way down, isn't it, after it gets into the valley?

A. Oh, yes, sir, it is crooked.

Q. And in a great many places the banks have

partially fallen in and more or less brush has grown

in between the banks?

A. Well, in that condition it would not exist,

generally speaking.

Q. Aren't there a great many places where that

condition exists ? A. Not a great many.

Q. Isn't there a good deal of that through Section

23, Township 17 South, Range 44 East, and also in

Section 23, Township 16 South, Range 43 East, in

both of these sections? [471—415]

A. No, Sixteen—^that Twenty-three in Seventeen

South Forty-four, those channels, the various chan-

nels there are not as deep as the}" are above on the

creek, but, as to being obstructed, I don't know

—

Q. You misunderstood me if you thought I said

*' obstructed." I said, had not the banks fallen in

and aren't there numerous places where more or less

brush had grown up between the banks of the creek

down on the sides of the banks?

A. Yes, sir, that is true in quite a number of

places, but that is not true in the main channel of the

creek. Those old channels are grown up with brush,

but in the new main channel the}" are not grown up

that way.

Q. As the old channels become obstructed in this

way then the creek forms new channels?
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A. Yes, sir.

Q. And sometimes forms two or three new chan-

nels ? A. Yes, sir, that is true.

Q. Xow, YOU speak of the salt grass down on Sec-

tion 23, South, Range 17 44 East: As I understand

you to sav, that land was considerably lower than

the other lands along the creek *?

A. No, the lands are not lower but the channel of

the creek is shallower.

Q. Perhaps I did not express myself correctly

then. The level of the land is not as far above the

bottom of the channel of the creek as in other places'?

A. Yes, sir, that is what I meant.

Q. So that the creek, if it overflowed the banks

of the creek above, where you was, it certainly

would overflow here, would it not ?

A. Yes, sir, it would. [472^416]

Redirect examination hj Judge WEBSTER.
Q. I think you said when you were up there there

was no mining going on at that time %

A. Not the first time I was with Mr. Cole.

Q. That is what I meant. A. Yes, sir.

Q. It was perfectly obvious there had been a

great deal of mining done there *?

Mr. HUNTINGTON.—Objected to as leading.

A. Well, yes, sir, acres of the groimd had been

worked out.

Q. You speak of a rocky butte there and I under-

stood you to say it was below that, or at least below

one rocky butte where the old mining had been car-

ried on?
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A. No, where most of that old mining was in one

body that was above this rocky butte.

Q. The first one? When lie first talked to you

about this rocky butte?

A., Yes, sir, there was a great deal of mining

above that. That is above the mouth of Lost Watch

creek.

Q. And also that there was mining below that

first rocky butte he called your attention to?

A. Oh, yes, sir.

Q. You think that the sagebrush will not stand

as frequent and long continued overflows as grease-

wood?

A. No, I don't think it would. I never saw the

two compared with reference to that. [473—417]

Q. Will either one of them stand a long-con-

tinued, persistent overflow? A. No, sir.

Recross-examination by Mr. HUNTINGrTON.

Q. Let me get this matter of the two buttes en-

tirely clear, or put myself in a position to clearly

understand what you mean by that. The mining

was both above and below the upper butte ?

A. Yes, sir.

Q. But there was no mining below the butte

which stood below the Boswell cabin ?

A. I don't think there was but little below that

butte. You can tell it better by that gulch—the

Lost Watch Gulch.

Q. Where is that Lost Watch Gulch?

A. It comes in right at the upper butte.

Witness excused.
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At the hour of 8:20 o'clock P. M. adjourned until

9:00 o'clock A. M., Monday morning, July 26th, 1909.

[474—418]

At the hour of 9:00 o'clock A. M., July 26th, 1909,

met pursuant to adjournment as above. Present:

Same as before

[Testimony of James 0. Moudy, for Defendant.]

JAMES 0. MOUDY, a witness produced on be-

half of the defendant, after being duly sworn, testi-

fied as follows:

(Examined by Mr. HART.)

Q. Where do you live, Mr. Moudy?

A. At the present time in Cow Valley, Malheur

County.

Q. How long have you lived in Malheur County?

A. Since 1882 most of the time.

Q. Have you ever lived in what is called Willow

Creek Valley? A. Yes, sir.

Q. How far is Cow Valley from Willow Creek

Valley—the place where you now live?

A. I would judge about fourteen miles.

Q. You mean that Cow Valley is farther up?

A, Yes, sir, I think it would be about fourteen

miles from where I live.

Q. When did you first commence living in Willow

Creek Valley?

A. I think it was in the spring of 1897 I bought

mine there.

Q. Whereabouts in Willow Creek Valley did you

buy, upper or lower?

A. The lower valley. [475—il9]
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Q. Where is the land you pm^chased?

A. Where Brogan is situated now, at the present

time.

Q. The town of Brogan—^do you know the section

that is in?

A. Section 24, Township 15 South, Range 42

East.

Q. How far away from the place was it where

you lived—you lived right there on that land?

A. I lived right where the townsite is.

Q. You say you bought the land there in 1897?

A. Yes, sir.

Q. Had you lived there previously?

A. Yes, sir.

Q. Whereabouts?

A. On Emory Cole's place; it was J. L. Cole's

place at that time.

Q. It is the same place known now as the Emory

Cole place we have been speaking of?

A. Yes, sir.

Q. Where else did you live in the valley?

A. Those were the only places.

Q. During your period of residence there in the

valley are you familiar with the rainy seasons and

dry seasons and the fiowage of water in the dry

seasons? A. Yes, sir.

Q. Have you observed those during the various

seasons of the year? A. Yes, sir.

Q. Is there any season^s of the year when the

water flows heavier than others? A. Yes, sir.

Q. What season is that?
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A. In the spring of the year or the breaking up

of the river. [476—420]

^. About what time generally does the rainy

season or extra flowage of water commence ?

A. About along the last of January or the first

of February.

Q. What is the cause of the increased volume of

water you speak of?

A. It is generally caused by the melting of the

snow and rain that falls at that time of the year.

Q. Where would the rain and snow fall that

would have particular effect in raising the water in

the creek. A. It falls promiscuously.

Q. The particular effect would be produced by

the rain that falls in the hills or mountains, or in the

valley?

A. It would be the rains and snows that fall in

the mountains and valley both.

Q. Is there a portion of the year that is known as

the "rainy season" 3^ou might say?

A. Yes, sir, when we have more.

Q. When, about, is that when the most of the rain

falls—rain or snow—just generally?

A. Yes, sir, I understand, but the snow does not

generally fall the times the rain does,

Q. Just the general months through which the

rain and snow falls ?

A. Well, it would commence in December and

I think up until May.

Q. It commences in December and lasts until

May in that vicinity?
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A. Yes, sir.

Q. Now, when the rain and snow falls in the

mountains as a general thing, through the period of

time you have mentioned, what can you say of the

precipitation in the valley?

A. Something about the same, I would think, in

speaking of the [477—421] mountains. The trib-

utaries of Willow Creek equal, I think, about the

same as the valleys.

Q. Have j^ou had occasion to notice the condition

of Willow Creek through the summer months of

June, July and August of the various years since you

have lived there? A. I have.

Q. Have you noticed at any time or made com-

parison of years when there would not be a large vol-

ume of water in the creek and j^ears when there is

not much? A. Yes, sir.

Q. Is there any difference through June, July

and August, through that time, in the condition of

the creek, whether a heavy fall or a small fall—any

m^erial difference ?

A. I would not think in the creek there would be

any material difference.

Q. Now, does Willow Creek ever overflow its

banks? A. Yes, sir.

Q. About how high are the banks of the creek as

it leaves up at Emery Cole's place clear on down

until you get into Township 17 South, Range 44

—

what is the condition of the banks of the creek as to

whether it heightens or lessens as it passes through
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Emory Cole's place down until it leaves Township

17, EangeM?
A. I don't know where the township and range

you speak of is located.

,Q. Well, you know where Mr. Scott lives right

between sixteen and seventeen?

A. Yes, sir.

Q. And you recall the places where Mr. Wells

and Dolan and those places, where they live in Town-

ship 17, Eange 44?

A. Yes, sir, I know w^here they live. [478--i22]

Q. Xow, in the vicinity of the location of those

places where those gentlemen live—do you know

where Brosman's place is ? A. Yes, sir.

Q. That runs into seventeen. I did not have

reference to the Wells nor Norwood's place. You

know where Brosman's is? A. Yes, sir.

Q. Taking a view of the valley from up in the

vicinity of Mr. Cole 's place clear on down the creek as

it passes through the valley until it gets to Mr. Bros-

man's place, or below, are you familiar with it in a

general way ? A. Yes, sir.

Q. You can state in a general way about what is

the height/^ of the banks along the stream at different

places? That is, without locating the place, one

place so high and so on ?

A. Some places it is not very deep while others it

will go 25 feet deep.

Q. You think that in some places it is 25 feet

deep?
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A. I never measured them but that is my judg-

ment.

Q. And at other places it runs down lower %

A. It runs do^Ti to three or four feet in depth.

,Q. Does the water of Willow Creek—is it w^hat

you might term an annual overflow, Mr, Moudy;

that is, occurring with regularity so that it can be

counted upon and known to come annually %

A. No, sir.

Q. Would you speak of it as a regular annual

overflow^ or a spasmodic overflow^ occurring oc-

casionally? A. A spasmodic overflow, yes, sir.

Q. Now, the extent of the overflow, when it does

overflow, is there any regularity as to the height/^

or volmne A. No, sir. [479—423]

Q. Were you in the vicinity of Willow Creek dur-

ing the year, or spring months, that is, from Janu-

ary, February, March or April along in there for

the year 1908? A. Yes, sir.

Q. Were you in the vicinity of Willow Creek dur-

ing those same months for the year 1909 ?

A. Yes, sir.

Q. So that you would be able to know the extent

of the water in a general way coming down those

years? A. Yes, sir.

Q. Were you in the vicinity of the creek for the

years 1907, 1906, and 1905 and previous years ?

A. I was.

Q. What can you say as to the extent or volimie

of water coming down in 1908?

A. I did not notice any water, of what you would
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call an overflow in 1908.

Q. The creek tliat year was rather small?

A. Yes, sir.

Q. What can you say of the extent of the water

in 190'9? A. It was very limited.

Q. Was it larger than it was in 1908?

A. It might have been a little larger. I do not

know as there was much difference, but there might

have been some more water.

Q. Are you familiar with the effect of the over-

flow water upon the tillable land, or the productive

land in the valley ? A.I am.

Q. You may state whether or not the land that

is overflowed by the spring freshets of the years

whenever it does occur, whether it is a benefit, the

flow of the waters is a benefit to the [480—424]

lands of the valley?

A. I considered them a detriment.

Q. You may state how the overflow of the water

has generally been regarded by the inhabitants of

the valley and the farmers or husbandrymen for

years previous.

Mr. HUNTINGTON.—Objected to as hearsay

and not the best evidence.

A. It has been the opinion of the people I have

been acquainted with there that it has been a detri-

ment and we have tried to get rid of it.

Q. You may state whether that opinion you speak

of there has been a generally prevalent opinion there

among the farmers.

Mr. HUNTINGTON.—Objected to as hearsay
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and not the best evidence.

A. It has.

Q. You may state whether that is a general repu-

tation of the overflow waters.

Mr. HUNTINGTON.—Objected to as hearsay

and not the best evidence. Same objection to all of

this.

A. It has.

Q. I understood you to say that the overflow

water produced injury or damage to the lands of the

valley. A. It is an injury.

Q. Do you know of cases where the fanners liv-

ing in the valley owming lands have endeavored to

protect their lands from an [481—425] overflow?

A. I do.

Q. How long has that been going on ?

A. It was going on when I first came to the coun-

try in 1882 and still exists.

Q. Are you acquainted with Mr. Clagett, the local

agent of the complainant company ? A.I am.

Q. You may state whether or not Mr. Clagett has

had knowledge of the fact that the farmers regard

the overflow as an injury or damage.

Mr. HUNTINGTON.—Objected to as hearsay

and not the best evidence.

A. I could not state as to that.

Q. Have you ever heard him speak of that ?

Mr. HUNTINGTON.—Objected to as hearsay

and not the best evidence.

A. I never have.

Qi. What precautions were taken away back in
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1882 when you came here or were in existence to pre-

vent the overflow water from going on the lands %

A. There was ditches and drains to keep it off.

Q. What farmers had those ditches and drains

to keep the overflow waters off their lands ?

A. Mr. Cole and Mr. Richardson has, too.

Q. Mr. Cole and Mr. Richardson?

A. Yes, sir. [482—426]

Q. Do you know of any of late years that ever

constructed dams or ditches to keep the overflow

water from going on the land ? A. I do.

Q. Who ? A. Mr. Cole and Mr. Kelly.

Q. When land is overflowed what kind of vegeta-

tion can grow upon it f

A. There is some grasses which grow on over-

flowed land.

Q. AVould the same land be more productive if

the overflow water were kept off it ?

A. I think so.

Q. Are you acquainted with what is called the

plant, sagebrush, in this vicinity ? A. Yes, sir.

Q. And soapwood, or greasewood?

A. Yes, sir.

Q. What effect has the overflow water on sage-

brush and greasewood; that is, if the ground where

sagebrush and greasewood is growing and it is sub-

merged annually by overflow water, what effect will

it have? A. It kills it.

Q. Where you see sagebrush and greasewood

growing can you tell from that whether or not the

land has been regularly overflowed or inundated?
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A. We judge our lands that way.

Q. If you see sagebrush and greasewood growing

on the land what do you say as to whether or not it

has been overflowed regularly '^

A. We say that it has not.

Q. That is the history of it?

A. That is it. [483—427]

Q'. The land could not be overflowed and still have

the sagebrush and greasewood upon it; that is, the

annual overflow?

Mr. HUNTINGTON.—Objected to as leading.

A. That has been my experience.

Q. What can you say of the land up and down

Willow Creek Valley from that Township—17—^up

to Mr. Cole's place, as I mentioned a while ago,

speaking of the land that is owned by individual

fai'mers along the valley, what can you say of their

land bordering on the creek as to whether or not it

has sagebrush and greasewood upon it?

A. All the lands I know that is not under fence

claimed by other parties has greasewood and sage-

brush, most all of it.

Q. Do you know which pieces are "Company

land"? A. I know a few pieces, yes, sir.

Q. Scattered along up the valley ?

A. Yes, sir.

Q. Are you familiar with the land of the "Com-

pany" located in Section 31, Township 15 South,

Eange 43 East?

A. If I could find out where it is located ?

Q. Mr. Weaver has a place near to it, and Mr.
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Logan lias a place near to it.

A. I could tell by the map, perhaps.

(Counsel hands witness map.)

A. Yes, sir.

Q. I call your attention to Section 5, Township

16 South, Range 43 East: Are you familiar with

that? A. Yes, sir.

Q. I will call your attention to Section 9, Town-

ship 16 South, Range 43 East: Are you familiar

with that? [484—428] A. Yes, sir.

Q. I will call your attention to Section 23, Town-

ship 16 South, Range 43 East : Are you familiar with

that? A. Yes, sir.

Q. I will call your attention to Section 25, Town-

ship 16 South, Range 43 East : Are you familiar with

that? A. Yes, sir.

Q. I will call your attention to Section 31, Town-

ship 16 South, Range 44 East : Are you familiar with

that ? A. I know where the land is.

Q. But you are not so familiar with that ?

A. Yes, sir.

Q. How about Section 5, Township 17 South,

Range 44 East : Are you familiar with that ?

A. I have been on the land, but I am not very

familiar with the land.

Q. Is that true of the other sections in Range 44

East, that you are not so familiar with those from

this place on down?

A. No, sir, I am not familiar Avith the land.

Q. Now, in reference to those sections of land

that you have answered that you are familiar with.
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I will ask you wliat the character of growi:h is along

the creek borders and margins—what grows on the

sections ?

A. There is different growths; there is parts of

it has sagebrush, rye grass and greasewood, and some

parts are rye grass meadow.

Q. The pieces that are rye grass meadows are

pieces that have been leased out to others, is it, or

isn't it?

Mr. HUNTINGTOX.—Objected to as leading.

[485—429]

A. That is my understanding.

Q. What effect do you know as to salt grass

—

do you know the character of soil that produces salt

grass? A. I do.

Q. What kind of soil is that?

A. It is considered alkali.

Q. Where you find salt grass growing on a tract

of land is that land subject to an annual inundation

and overflow? A. No, sir.

Q. Could the land be alkali so as to produce the

salt grass if it were subject to annual inundation

and overflow? A. I think not.

Q. At the season of the year when it rains and

snows in the valley what effect does the rain and

snow have upon the lands lying along the valley as

well as those adjacent to the creek bed?

A. It has quite a good deal of effect in the way

of wetting up the land.

Q. Does it saturate the soil? State whether or

not it does or not.
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Mr. HUNTINGTON.—Objected to as leading.

A. It does.

Q. In the valley? A. Yes, sir.

Q. Are you familiar—or does the soil need any

additional saturation during the months of January,

February, March or April in addition to the satura-

tion which falls naturally upon the ground by rain

and snow? A. I think not. [486—430]

Q. Are you familiar with the creeks flowing into

Willow Creek below^ w^here the dam site is being con-

structed in the canyon above Cole's ranch?

A. I am.

Q. What creeks are there that flow into Willow

Creek and the waters practically pass these lands

that you speak of as being owned by the Eastern

Oregon Land Company ; that is, the waters that pass,

if they flow on down—what creeks flow into AVillow

Creek from the east side?

A. There is Baker Creek, Fox Creek, Dry Creek,

and there is one I think below that I can't call the

name. I know it

—

Q. Road Canyon Creek? Have you ever seen

the waters in these creeks that you have named on

the east side of Willow Creek rise ? A. I have.

Q. What would be the cause of the flood coming

down from those creeks?

A. It would be the rain and snow taken off by

Chinook winds.

Q. The rain and snow falling in those watersheds

there? A. Yes, sir.

Q. Are you familiar with the creeks flowing into
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Willow Creek below the place where the dam site is

and excluding Pole Creek, and on the west side of the

yalley? A. I am.

Q. What are the names of those creeks'?

A. Black's Creek, Gum Creek, Current Creek

and Little Willow Creek and Turner's Grulch.

Q. And the creek in Sheep Corral Grulch"?

A. Yes, sir.

Q. Do you know whether those creeks drain a

watershed that is separate from the watershed which

is drained by Willow [487—431] Creek aboye

the dam site? A. They do.

Q. WHiere do the waters from all these creeks go

to? A. To Willow Creek.

Q. Or do those creeks come from a source aboye

to the west and aboye the lands mentioned in the

examination of the map a moment ago by you ?

A. It does.

Q. Do those creeks carry much water with them?

A. They do at tunes.

Q. Haye you eyer seen them—or what condition

of water haye you seen them in ?

A. I haye seen them oyerflowing to quite an

extent.

Q. To what depth would be the water when they

were oyerflowing?

A. Well, to quite a depth at times.

Q. How deep would you call them at times?

A. Do you mean all oyer the ground?

Q. No, as they come down the respectiye creeks?

A. All the way from six to ten feet.
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Q. Is a similar depth true of the creeks coming

into Willow Creek on the east side which you men-

tioned a moment ago? A. Yes, sir.

Q. Do all these waters mingle with the waters of

the various creeks or not? A. They mingle.

Q. Into what general confluence? Willow Creek?

A. They do.

Q. Do the waters of these various creeks either

pass over or under the soils of the various sections of

lands that you say you are familiar with of the lands

of the Eastern Oregon Land Company ? [488—432]

A. Over and under too, I guess.

Q. Have you ever seen more water in these va-

rious creeks at different times than would be in

Willow Creek above the place where these creeks

entered into Willow Creek?

Mr. HUNTINGTON.—Objected to as leading.

A. I have.

Q. Have you seen Willow Creek itself in a low

stage of condition when the waters of these creeks

would flow into it ?

Mr. HUNTINGTON.—Objected to as leading.

A. I have.

Q. What effect would the water of these creeks

flowing into the waters of Willow Creek have upon

the water of Willow Creek?

A. It would make the water much greater in

Willow Creek.

Q. Would they produce floods in Willow Creek?

A. Yes, sir.

Q. What season of the year is it when the
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greatest—or, rather, what month do the freshets

come down Willow Creek which overflows its banks

when they are overflowed'?

A. Most generally in February.

Q. At that time, and during those flood periods,

whenever they occur, you may state the condition of

the soil or banks of Willow Creek as to whether they

are frozen or not?

A. Most generally they are frozen.

Q. This water then in a freshet, even if it over-

flows the banks of Willow Creek in places, what

effect would it have upon the soil, bearing in mind

the frozen condition of the [489—433] soil?

A. It runs off.

Q. Does it permeate the soil?

A. Not to any extent.

Q. During the months of—the winter months

and spring months, and during the periods that the

snows and rains fall in the valley and on land that

never is overflowed, you may state whether or not

that land is saturated? A. It is.

Q. You may state whether or not the condition of

the soil becomes muddy or dry afterwards ?

A. It becomes muddy.

Q. Have you ever seen the effect of persons

riding or driving over the soil when it is in that con-

dition? A. I have.

Q. What is the effect?

A. It becomes miry.

Q. Are you acquainted with Mr. Leonard Cole?
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A. I am.

Q. How long have you known him?

A. Since 1881.

Q, Are you acquainted with Mr. Insenhorfer ?

A. I am.

Q. About how long have you known him?

A. About twenty years.

Q. Are you acquainted with the location of the

dam in the canyon above Cole's, the dam being con-

structed by the defendant company?

A. I am.

Q. Do you know its location? A. I do.

[490—434]

Q. Have you been on the dam since work has

been going on? A. I have.

Q. Were you familiar with the canyon in its con-

dition years previous to the commencement of the

construction of this dam by the defendant company?

A. I am.

Q. Now, on the east side of that canyon is what is

said to be Section 27, along there where the dam is

being constructed. On the right side at the same

place is said to be Section 28. I do not know

whether you knew those are what is known as

those sections—I speak of them on the east side as

27 and on the west side as 28. Now, w^hat is the

character of the ground in that canyon relative to

both of those sections, as to whether it carries min-

eral or not?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant and immaterial, and we particu-
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larly object for the reason that the question as to

its mineral character—as to the mineral character

of the land has been once determined and adjudi-

cated by the only tribunal who, as between these

parties, has a right to adjudicate that question, and,

as a result of that adjudication, a _p^ent was issued

by the United States Government to the lands in

Section 27 and to that portion of the lands in Section

21 described in the complaint, and in evidence, as to

the mineral character of the land at this time is in-

competent, immaterial and irrelevant. Our objec-

tion may go to all of the evidence of this witness

touching this matter?

Mr. HART.—Yes, sir, throughout the record.

[491—435]

A. It does.

Q. Above Section 27 lies, on the east side, lies

Section 21, joining onto Section 27, and also Section

21 joins onto Section 28, joining on the corner with

27 and joining onto 28. Do you know the character

of the ground there in Section 21 as to whether it

contains mineral or nof?' A. It does.

Q. What kind of mineral do these various sec-

tions along the creek bottom and canyon contain?

A. Gold.

Q. Do you know whether those have ever been

mined as mining claims'? A. They have.

Q. Now, when were they mined to your first

knowledge %

A. They were mining there in 1882 when I came
to the country.
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Q. And that applied to the sections', 27, 28 and 21

throughout that canyon? A. Yes, sir.

Q. Do you know whether Mr. Leonard Cole and

Mr. Insenhorfer ever mined through there with

others ?

Mr. HUNTINGTON.—Objected to as leading.

A. I do.

Q. What years were they mining in there?

A. They were mining in there in 1896 and 1897

that I know of.

Q. Do you remember when they first went in

there mining?

A. I cannot recall the date. I know when they

went in there
;
yes, sir.

Q. About how many years ago was that?

A. Well, I could not state the number of years

positively, but I [492—436] think about five

years.

Q. I will ask jou to refresh your memory. Do

you recall them- being mining in there as far back as

1895 and 1896? A. Yes, sir.

Q. Have you known of them mining in there in

that vicinity off and on ever since? A. I have.

Q. Has their possession been open and notorious

or secret?

A. It has been open and notorious so far as I

know.

Q. Anybody could see it, couldn't they?

A. Yes, sir.

Q. I will ask you whether or not it was com-

monly and generally knowTi by people in that yici-
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nity and throiigiiout Malheur County ?

Mt. HUNTINGTON.—Objected to as leading,

incompetent and not the best evidence.

'Q. Have known the fact that Mr. Insenhorfer and

Mr. Cole were mining in there through the years

1896 and 1897 clear on up to the present time—until

a couple of years ago?

A. They did to the best of my knowledge.

Q. That would be up to the time the present com-

pany took possession of the property *?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. Do you know whereabouts they were mining

in those sections in reference to the location of the

dam being built by the defendant company? [493

—

437] A. I do.

Q. Where were they mining?

A. They were on the west side when I saw them

mining.

Q. Above or below the dam? A. Above.

Q. Have you ever seen them mining below the

dam?

A. I never saw them mining below the dam.

Q. Now, what kind of mining were they carrying

on? A. They were sluicing.

Q. You may state what has been the general

reputation of the grounds in Sections 27, 28 and 21

as to whether or not it was mining ground, and as to

whether or not it contained gold and mineral in pay-

ing quantities?
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Mr. HU:^TINGTON.—Objected to as incompe-

tent in addition to the other objection.

A. It was mining ground.

Mr. HUNTINGTON.—Move to strike out the

answer as not responsive to the question.

Q. How long has this property been known as

mining ground?

A. I have known it as mining ground since 1882.

Q. Did it have a reputation at that time of being

a—a general reputation—of being mining ground

for years preceding?

Mr. HUNTINGTON.—Objected to as leading.

Q. You may state whether or not it had a repu-

tation at that time for— [494—438]

Mr. HUNTINGTON.—Objected to as leading.

Q. Years preceding as mining ground when you

came there?

Mr. HUNTINGTON.—Objected to as leading.

A. To the best of my knowledge it had.

Q. Now, not considering Sections 27 and 21 nor

28 as mining property, throwing that phase of it out

of consideration, does Sections 2!?, 28 and 21, have

they an}^ value for agricultural or farming purposes

or any other purpose excepting mining ?

A. I think not.

Q. Then, if they have no value as mining prop-

erty, they have no value at all?

A. Not what I would consider a value.

Q. At the most what would you say they were

reasonably worth per acre ?

A. I could not place a value upon them.
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Q. Would 50c be a large sum per acre to put

upon them?

Mr. HUNTINGTON.—Objected to as leading,

witness having said he could not put a value upon

them.

A. I could not consider a value on them as I con-

sider them valueless.

Q. Then you consider that 50c would be too

much?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir. [495-439]

Q. What can you say as to the land in Section 3?

That is just above Cole's property, the canyon there

above Cole's property. You might look at this map
if you are not familiar with it. It is the property

still farther in the canyon with the steep hillside

above Mr. Cole's place and before you get to the

dam. What would you put as its value ?

A. There is portions of that land; small portions

of it would be valuable.

Q. What would be the value of it along through

which the creek flows in the canyon?

A. Some small bottoms there could be culti-

vated, but very small portions.

Q. About how much per acre at most would that

be?

A. Taking the conditions as it exists at present?

Q. As it is now.

A. It would not be worth over $1.25 an acre.

Q. Are you familiar with the land located over in

Section 15, Tow-Qship 15 .South, Range 42 East?
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A. I am.

Q. There is a piece of table-land there, or high

land there that has sagebrush growing on it?

A. Yes, sir.

Q. And other portions of the hillsides going up?

A. Yes, sir.

Q. What is that worth per acre ?

A. The entire section?

Q. Yes, sir?

A. With the present conditions of the land?

Q. Yes, swr, just as the land lies?

A. I would not consider it worth over $1.25 an

acre. [496—440]

Cross-examination by Mr. HUNTINGTON.
Q. You are related to Mr. Cole, both Mr. Leonard

and Mr. Emory Cole by marriage?

A. I am.

Q. How are you so related?

A. I married a sister of theirs.

Q. You formerly owmed a part of the land that is

now^ claimed by the Willow River Land & Irrigation

Company? A. I did.

Q. How much w^as there of it?

A. I first bought a claim of 200 acres, as swamp

land.

Q. Can you describe that land?

A. I don't know^ as I could describe the boundary

lines, but I can describe the lands.

Q. Could you tell us w^hat section and the parts of

the sections ? A. It is in Section 24.

Q. All of it is in Section 24? A. Yes, sir.
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Q. Does the creek go through that"?

A. It does at the present time.

Q. You say you bought that as swamp landt

A. I did at the first.

Q. Did you buy it from the State or Mr. Colef

A. I bought it from a man by the name of Rich-

ardson.

Q. Then, you mean it was considered swamp land

when you bought it? A. Yes, sir.

Q. That land is a low piece of land and there is

higher land between that and the creek and when the

water ovei'flows it [497—441] comes in there and

stands and makes it a swampy place %

A. The water does not stand on the land.

Q. The water does not stand on the land but it

soaks it so it remains swampy. In other words,

there is not good drainage from it? A . No, sir.

Q. Does the creek touch this swamp part of it, or

is the swamp part of it a little back from the creek?

A. May I answer that question in my own way?

Q. Why, certainly, I want you to answer all the

questions in your own way.

A. The land I had there at that time there was

scarcely any creek channel at all to drain the water.

It flowed out there promiscuously without any

channel to carry it off. I dug a drain from my place

and drained this water off and dropped it into what

is now called Black's Creek.

Q. That flows into Willow Creek?

A. Yes, sir.

Q. Now, when you got the drainage completed
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that land was hay land, wasn't it?

A. To some extent. It w^as mostly willoW'S.

Q. It could easily have been turned into hay land

by removing the willows;' that is, so it would have

produced wild hay ? •

A. To a certain extent
;
yes, sir.

Q. Now, if that land in that condition could not

have been overflowed at all, so that no w^ater w^ould

have come onto it from the creek and it had no ap-

propriated water by which it could be irrigated,

don't you think the deprivation of that land of the

overflow^ water would be detrimental to it?

A. I don't think it would.

Q. You think it don't need any kind of irriga-

tion? [498—442]

A. At the time the water came it was a detriment.

Q. Suppose no overflow^ came on it, and water

could not be put on it, don 't you think it w^ould be less

valuable than if it was overflowed in the spring and

the water allowed to run off again by drainage?

Wouldn't you think that water w^as a benefit to it if

it were drained off. That is, wouldn't the saturation

of the soil be a benefit to it so that it would produce

a crop that it otherwise would not have produced ?

A. I don't think so.

Q. That is your judgment, is it?

A. Yes, sir.

Q. Now, did you buy any other land there than

this 200 acres ? A. I did not ; that is all.

Q. That 200 acres is now mider ditch, as I under-

stand it, isn't it? A. Yes, sir.
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Q. And is being irrigated?

A. There may "be portions of it.

Q. Is that irrigated by water that you appropri-

ated of the creek or is it irrigated out of the Cole

ditch? A. It is irrigated out of the Cole ditch.

Q. Did you acquire any other land there ? That

is, did you take up any, or get title to any other land

outside of this 200 acres ?

A. That is all I ever owned in the valley.

Q. You came into the valley in 1882, as I under-

stood you?

A. Yes, sir, that is when I first came into the val-

ley.

Q. Where did you first live ?

A. On Mr. Cole's place.

Q. Were you employed there ? [499—443]

A. I had the ranch rented.

Q. How long did you keep it ?

A. I occupied the rented part about a year or a

little better.

Q. And then did you leave there or did you re-

main ? A. I was there until 1884, the fall of 1884.

Q. Then where did you go ?

A. I went to Idaho.

Q. How long were you away ?

A. I came back in 1886.

Q. And where did you locate then ?

A. On this place where Brogan—where the City

of Brogan is.

Q. On this 200 acres you bought of Richardson ?

A. Yes, sir.
'i

[_'.: J^
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Q. That is when you bought it ?

A. I bought it in 1887.

Q. Do you know when the title to that 200 acres

passed out of the Government—do you remember

the date of the Patent?

A. I bought this land. They had the filings on

the land as swamp land. I bought this man 's filings.

There was an examination made of the land after-

wards by some Government official and they deter-

mined it not swamp land. I filed a pre-emption on

the land aftei^vards and acquired the right to 160

acres that way.

Q. And you never did acquire the right to the

other 40 acres ? A. Only by possession.

Q. You never got title ?

A. No, I never got title.

Q. Do you remember when you proved up?

A. I can't just recall the date.

Q. It was some time after 1886?

A. Yes, sir. [500—444]

Q. Do you know who did acquire title to that

other 40 acres you had claimed ? A. No, sir.

Q. Can you give us the subdivision of the section

your proved up on?

Q. If I am right it is in the southeast quarter of

the section.

Q. Section 24? Then it would take the whole of

the southeast quarter? A. Yes, sir.

Q. What to^\Tiship is that ?

Judge WEBSTER.—Fifteen S., R. 42 East.

Q. How long did you continue to live there, Mr.
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Moudy? A. I lived there about twelve years.

Q. Then you left there about 1898^—or when was

it you moved awa}" ? A. I left there in 1900.

Q. And then you moved up to Cow Valley?

A. No, sir.

Q. Where did you move to ?

A. I went to Huntington.

Q. How long were you in Huntington ?

A. I was there until 1906.

Q. About six years? A. Yes, sir.

Q. And then you came back to Cow Valley ?

A. Yes, sir.

Q. Huntington is about 20 miles from Dell?

A. Yes, sir.

Q. And Dell is the nearest point in Willow Creek

Valley to the Town of Huntington?

A. By road I believe it is. [501—445]

Q. And it is about how far from Dell to Cole's

place, or where Brogan now is ?

A. I would judge it is about four miles.

Q. Have you ever been up to the Willow Creek

Vallej^ any great distance—or up the Willow Creek

Canyon, I mean ? A. I have.

Q. How far?

A. I have been to the mouth, or the head of it.

Q. About how far is that above Cole's place—^the

head of the creek?

A. Taking the line of the creek for measurement ?

Q,. Yes, sir, not exactly, but approximately.

Give us your best judgment.

A. I think it would be about 36 miles up to 40.
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Q. When the creek gets up into the mountains it

branches out a good deal, I suppose ?

A. Yes, sir.

Q. HaA^e you ever been at the head of the prin-

cipal branches which form the creek?

A. I have, yes, sir.

Q. Where are they located ; that is, in a general

way, in what mountains %

A, Ironside Mountain principally.

Q. That is a spur of the Blue Mountains ?

A. I think so, but I am not acquainted with the

ranges of the mountains.

Q. They head in the timber, or, at least, there is

more or less timber up in that locality %

A. More or less; yes, sir.

Q. And the creek, of course, increases in volume

as you come down from those heads until you get

down out of the canyon? [502—446]

A. Yes, sir.

Q. Where does the principal volume of water

which fonus Willow Creek come from ?

A. I think it comes from Ironside Mountain.

Q. Through the main channel of the creek?

A. Yes, sir.

Q. Have you ever made any accurate measure-

mentsof the precipitation of the moisture in the val-

\qj% a. I have not.

Q. Then your statement in that respect is simply,

as I understand it, 3^our observation during your resi-

dence here ? A. It was.

Q. You never have lived upon or farmed any land
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below Cole's or below where Brogan is in the valley f

A. No, sir.

Q. Apart from the years 1909 and 1908, how many
years have there been since you have been familiar

with the conditions in Willow Creek Valley that the

flood waters have not extended out over the banks

of Willow Creek and flooded m'ore or less the flat

land along the creek—going back to that period ?

A. I cannot state the number of years; there has

been several years, though, that have been very much

like the years you have mentioned.

'Q. Isn 't it true that, with the exception of about

one year prior to 1908 that the waters of the creek

have flooded the flat lands to a greater or less extent

every year 1

A. They have not flooded every year ; no, sir.

Q. You think not ? A. No, sir.

Q. Well, could you tell us about how many years

they have not been flooded 1 [503—447]

A. Back when I first came?

Q. Yes, sir.

A. I couldn't give the exact number of years, but

I would suppose about four or five years, though, in

that length of time.

Q. And, as I understand you, the flooding in some

years is much more extensive than other years ?

A. Yes, sir.

Q. A person impounding the waters of Willow

Creek, if they are going to acquire water enough to

irrigate the valley or any considerable part of the

lands in the valley would have to store water so as
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to meet the contingency of no flood water at all,

would they, assuming now they are taking only flood

water and not the water in the creek?

Mr. HART.—Objected to as immaterial and not

proper cross-examination.

A. I do not consider the flood water itself any

good in the way or irrigation, and to save the flood

waters the}^ could irrigate the land that could be made

to produce.

Q. Yes, sir, I understand that, and that does not

quite answer my question. But, if a person was un-

dertaking to store that flood water, they would have

to have a storage capacity large enough so that some

years they would have to carry over, or have to have

water in the reservoir, to supply a whole year's irri-

gation without any replenishing of the reservoir if

they were storing only flood waters ?

Mr. HAET.—Objected to as immaterial because it

assumes the temi "flood water" means only the over-

flow or [504—448] water enough to overflow.

A. I don't quite understand the question exactly.

Q. Let me put it in a little different way. You
say that in some years there is no flood water ?

A. Yes, sir.

Q. Then, if one is going to hold water for irrigat-

ing purposes and store it, it would be necessary to

store enough in some years to carry over and furnish

irrigating water some years without having any sup-

ply at all, wouldn't it?

A. I think it would be better.

Q. It would be almost necessary, wouldn't it ?
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A. I think so.

Q. Now, what do you mean by ''flood waters'"?

A. It is waters that is too great for the channel

to carry off and it spreads out over the land.

Q. Did I understand you to say there was prac-

tically no flood water in 1909 ?

A. There was a little flood water in 1909, early in

the spring or breaking up of winter.

Q. That was observed only in the upper valley ?

A. I noticed it quite a ways down the valley.

Q. How far?

A. Do^\Ti as far as Mr. Boggs' place and below.

Q. Did it extend out from the banks on the Scott

place and along there ?

A. There was water daine down those gulches and

ran over the banks there.

Q. Yes, sir, but I am talking now about the main

channel of Willow Creek.

A. I never noticed the water out of the banks

there from the creek. [505—449]

Q. I want to ask you about the Richardson place

:

That is the one you referred to as being acquired by

3^ourself ? A. Yes, sir.

Q. That is right at the Cole place, isn't it, adjoin-

ing the Cole place ?

A. It adjoins one part of his ranch they used to

call the swamp ranch.

Q. The Kell}^ place, how much of that was swamp
so that it was injured by the overflow?

A. Kelly's own property?

Q. The place 3^ou referred to as the Kelly land?
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A. He has some ground on the creek bottom there

that o^Trflows. I don't knoAv just exactly how much
it would be.

Q. As I understand you, he had made some effort

to get the overflow water off his land. Now, how

much of that land did he have to drain ?

A. Just making a guess I would guess between ten

and fifteen acres.

Q. He drains that by taking a ditch back to the

creek? A. Yes, sir.

Q. And with that land drained in that way, al-

though it overflows every year the water gets out of

the banks, he raises crops on it, doesn 't he ?

A. He does to some extent.

Q. The grasses which grow on that kind of land

are wild grasses and blue joint and red top and rye

grass ?

A. Eye grass don't usually grow where there is

flooded land as much. This wild grass is all right.

Q. The other wild grasses that I have mentioned ?

A. Yes, sir.

Q. The road up and down Willow Creek and the

road you usually [506—450] travel in going from

the so-called Richardson place that you acquired title

to and Vale passes a large part of the way along the

bench land, doesn't it?

A. There is a part of the way that is on bench

land
;
yes, sir.

Q. And from that road you could see the portions

of the valley ? A. Yes, sir.

Q. Now, counsel asked you as to whether or not,
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or asked you if the rain and snow did not make tlie

ground muddy. It does not take very much rainfall

to make the surface of the ground muddy in this soil,

does not ? A. It has got to be saturated.

Q. It has to be saturated, what do you mean by

that ? A. It has got to be wet clear down.

Q. It has to be wet clear to the gravel ?

A. It is a long ways to gravel. It would have to

meet the moisture that raises from the bottom.

Q. Don't you know, Mr. Moudy, that, as a matter

of fact, that after a heavy rain the surface of the

ground would be mudd}' when, if you should plow

six or eight inches deep that you would find the

ground entirely dry ?

A. It would be muddy to a certain extent until

that water

—

Q. Finally settled down?

A. —finally settled down
;
yes, sir.

Q. Immediately after the precipitation the sur-

face of the ground would be muddy and soft, and yet

you might go down a foot and find it quite dry ?

A. It can be so
;
yes, sir.

Q. Now, referring to the creeks that flow into

Willow Creek below the Cole place, or below Brogan,

these creeks all rise on the hills along the sides of the

valley, do they not? A. They do. [507—451]

Q. Those hills have upon them some sagebrush?

A. Sagebrush and bunch grass.

Q. And greasewood?

A. And greasewood.

Q. Some of these creeks are quite short ; that is,
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the entire channel would, not usually be more than

from three to eight miles ?

A, I do not know any that I have mentioned that

would not measure over eight miles.

Q. How long would they be, do you think %

A. I think they would make an average of from

twelve to fifteen miles.

Q. Do you know what is the elevation of these

hills along tJie sides of the valley aref

A. I do not.

Q. The hills on the—going uj) the creek, the hills

on the southeasterly side; that is, on the left-hand

side going up the valley there is a ridge between Wil-

low Creek and Pole Creek, isn't there ?

A. There is.

Q. And they oome to a—the hills come to a pretty

sharp ridge there on top and slope downhill immedi-

ately into Pole Creek; that is, there is not much
table land ? A. There is some ta/ble land.

Q. That is when you get down towards Vale ?

A. Yes, sir.

Q. The hills farther up are quite sharp ?

A. No, sir, there is quite a little table land up in

Cotton Wood and heads off that way.

Q. The most of it slopes in toward Pole Creek?

A. Yes, sir. [508—452]

Q. When you get to the top of the hill going up

from Willow Creek you at once get onto the water-

shed that goes to Pole Creek? A. Yes, sir.

Q. Which creeks come in from the southeasterly

side that you have mentioned?

A. There would be Black's Creek, Gum Creek

—
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Q. Current Creek'?

A. Current Creek, Sheep Corral, Little Willow

Creek

—

Q. And Turner Gulcli?

A. Turner Gulch; yes, sir.

Q. How long is Turner Gulch?

A, I would term it twelve miles or better to the

best of my knowledge.

Q. These streams most of them run dry after the

snow has gone off, don't they?

A. Not entirely.

Q. Which ones run the entire year, so as to dis-

charge water into Willow Creek?

A. I don't know any of them that runs clear to

Willow Creek the entire season.

Q. Now, Baker Creek, Fox Creek, Dry Creek and

one other come in on the northerly side?

A. Northeast side; yes, sir.

Q. How about those creeks? Don't most of them

cease flowing before they reach Willow Creek during

the part of the year after the snow& have gone ?

A. They do.

Q. And none of those flow at all after the spring

saiows have gone ?

A. They flow in portions of the creek; they rise

and sink. [509—453]

Q. But the entire discharge of these creeks is

inconsiderable as compared with the entire discharge

of the main creek that comes out of the canyon above

the Cole place, taking it the year around, isn't that

the fact?
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A. I would suppose the discharge from those

creeks would be fully as much as the discharge from

the creek above Cole's.

Q. Taking it the year around?

A. Well, no, I am not thinking of the year around.

But in the flood season it would.

Q. Taking it the year around the total discharge

of these creeks along these lower hills is very small

as compared with the total discharge during the year

of the main creek?

A. That is including all the waters that come

do^\Ti in all during the season?

Q. Yes, sir.

A. I would not consider there was very much dif-

ference.

Q. Do you mean to say there is' as much water

comes off these hills on each side of the valley during

the 3^ear as comes down through the main channel

of Willow Creek?

Mr. HART.—^Objected to as immaterial because

they form part of the main channel.

Q. I mean that comes out of the main channel

above Cole 's ?

A. I will say there is times when they furnish

more water than the channel above Cole's does;

much more water.

Q. There would be times like this : When it w^as

colder up in the mountains and the watershed which

furnishes the creek above the canyon—just above

Cole's place

—

A. Yes, sir.

Q. —'and ver}^ little water apparently would be



526 Tlie Eastern Oregon Land Co. vs.

(Testimoriy of James O. Moiidy.)

coming down the [510—454] main channel and at

the same time it would be very much warmer on

these hills down here and in the valley, so that for a

few days there might be a larger flow coming from

these small creeks you have named than would be

coming down at that time through the main channel

of the creek. That is all that you mean, isn't if?

A. It comes down at different times. It don't

always come at the same time from those creeks.

The creeks I have mentioned below Mr. Cole's place,

the water at times runs off and has gone before the

other creek goes up from the upper channel—from

the upper country.

Q. And that is what you meant by your former

ansAver?

A. I don't remember what I answered now.

Q. Well, you said that at times there was more

water flowing down in the valley from these small

creeks than came down from the main channel.

A. Yes, sir.

Q. That is what you meant, because of the

warmth down here that sets the water flowing in

these small creeks and it is colder up in the moun-
tains and does not set the water flowing in the main
channel f

A. From the observation I have had I think as

much water comes from those small creeks during

the season as from the main channel from Ironside.

Q. Taking it the year around? A. Yes, sir.

Q. You think as large a quantity of water flowing

through these small creeks as there is flowing
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tliroiigh the main channel above Cole's place all the

year around? A. No, I didn't say that.

Q. Taking the amount of water that comes down

the entire year? [511—455]

A. That is different; I think so.

Q. Wlien did you first see Leonard Cole or Insen-

horfer mining up there in the canyon ?

A. I can't state just the exact date.

Q. Can you give us the year? A. No, sir.

Q. Can you give us approximately the year?

A. I seen them there in 1905.

Q. You saw them there in 1905?

A. Yes, sir.

Q. What were they doing there?

A. I conveyed them from their mining camps to

town.

Q. How long were you up there?

A. I was there at different times, only a short

time. I would take them from Huntington back to

their mines and so on.

Q. When did you first take them up there then?

A. I can't give you just the exact date. I could

if I had my books here. I was running the livery

business and done their work for them.

Q. Was that in 1905?

A. To the best of my knowledge it was 1905.

Q. Then you went up after them that same year

again?

A. I was there with them and took them to and

from their mines several times during the year.

Q. How long were they there at each time?



528 The Eastern Oregon Land Co. vs.

(Testimony of James O. Moudy.)

A. Mr. Insenliorfer stayed there most all the time.

Q. He stayed there most all of the time ?

A. Yes, sir.

Q. But you took Mr. Cole back and forth?

A. Yes, sir.

Q. How long did Mr. Cole stay there approxi-

mately? [512—456]

A. I could not say exactly.

Q. Approximately?

A. Two or three months.

Q. Was he occupying the cabin there, the old

cabin? A. Yes, sir.

Q. When was he there when you were there in

the canyon so you knew of your own knowledge,

where was he working?

A. Nearly across from the cabin but just a little

below.

Q. Across from the cabin and a little below?

A. Yes, sir.

Q. Did you know of his mining anywhere else of

your own knowledge ?

A. I did not see him working anywhere else; I

saw where the work had been done.

Q. You did not see him do the work but you saw

w^here the work had been done? A. Yes, sir.

Q. When did you next know of their being there

of your own knowledge ? A. In 1907.

Q. Did you take them over then?

A. No, isir.

Q. How did you come to be there ?

A. I was hunting stock.
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Q. Where were they working at that time?

A. They were working still below where they

was at the time I first saw them.

Q. A little lower down'? A. Yes, sir. i

\

Q. How much below?

A. Well, I oonld not say just how far. [513-^

457]

Q. Were they working—were they using the

ditch? A. Yes, sir.

Q. And turning the water from the ditch down'

out there to where they were working ?

A. Yes, sir.

Q. How did they bring it down the side of the

hill? A. By a pipe.

Q. Was there any supply of water there at all so

the water ran down the side of the hill at any time?

A. They conveyed the water from the ditch in a

pipe to their mining.

Q. Wasn't there times when they were not using

it there was a spillway there ?

A. There might have been; I did not notice.

Q. Now, they were not doing any mining below

the end of the ditch so far as you saw?

A. No, sir.

Q. How far up the canyon did you go above the

cabin? A. Above the cabin?

Q. Yes, sir.

A. Oh, I should judge about four miles.

. Q. Did you see them doing any work as far up as

a mile above the cabin, or half a mile? That is, did
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you see tliem doing any work there themselves ?

A. I saw them working on the ditch.

Q. You saw them working on the ditch but I

mean in the canyon t A. I did not.

Q. How long were you there at that time %

A. Just a very short time.

Q. A day or so? [514—458] A. No, sir.

Q. Apart of a day?

A. Just probably an hour or an hour and a half,

I can't say; I just dropped in there and stopped

awhile.

Q. Wlien were you next in the canyon?

A. I was in the canyon last fall.

Q. That was after the commencement of the con-

struction of the dam? A. Yes, sir.

Q. Now, with the exception of 1905 and 1906 all

you know about their mining in there was what you

had heard?

A. I saw where the work had actually been done.

Q. You saw that somebody had done some work

there? A. Yes, sir.

Q. All you know about what they themselves had

done was what you had heard? A. Yes, sir.

Q. But it was 1905 and 1907 that you were there?

A. Yes, sir.

Q. Who was there in 1907?

A. Mr. Insenhorfer.

Q. Mr. Insenhorfer was there in 1907 ?

A. Yes, sir.

Q. What was he doing when you were there in

1907?
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A. At the time I was there he was working close

to the bed of the creek.

Q. Thi'owing gravel into a sluice or simply dig-

ging it out? A. He had a sluice there; yes, sir.

Q. The travelled road which crosses the canyon

crosses the creek about two miles above the canyon,

doesn't it?

A. I don't know what the distance is, but it is

quite a ways [515—459] above the cabin.

Q. Xot far from two miles?

A. I suppose so.

Q. That canyon is more or less crooked and has

bends in it? A. Yes, sir.

Q. You cannot see the cabin from the road, can

you, from where the road crosses the creek?

A. I think not.

Q. You have said there was no value for these

lands in Sections 27 and 21. Do you not think they

are of some value for reservoir purposes ?

Mr. HART.—Objected to as incompetent, you

claim the injury to your land is to have the reservoir

and irrelevant.

A. They could be of value in that way; yes, sir.

Q. Suppose you owned a large body of land in the

valley below and also owned that land up in the can-

yon, do you think you would be willing to sell that

land at 50^- an acre if it included all the rights along

the creek?

Mr. HART.—Objected to as incompetent, irrele-

vant and immaterial.
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A. My imderstanding of the question asked me
awMle ago was if the lands were valuable as they

exist. Isaid, "Xo."

Q. Aren't they of value for any purpose to which

they can be put now excluding the mining?

A. They could be put to value for a reservoir.

Q. And would be of large value for a reservoir?

[516—460] A. Yes, sir.

Q. Have you ever surveyed or seen surveyed the

section lines between Sections 27 and 28 and be-

tween Sections 21 and 28? A. I have not.

Q. Then you do not know how much, if any, of

this so-called placer mining gTound is on Section 27,

if any, and you do not know how much of it is on

Section21, if any?

A. No, sir, not in regard to sections.

Redirect Examination by Mr. HART.

Q. But the placer ground is on each side of the

creek that flows down there?

Mr. HUXTINCfTON.—Objected to as leading.

A. Yes, sir.

Q. You spoke of seeing them work a little above

the dam: Did you see where mining work had been

done below the dam? A. I did.

Q. Now, if a person owned, you said, the dam
site—the Sections 27 and 2S in there might be valua-

ble for the person to put in a dam site if the person

owned, a large quantity of land down below, but if

the person owning land doT\TL below did not have

any right to the water, if the water all belonged to
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other [517—461] people, then is the land of any
value as a dam site to him?

A. If he had no water to place in it ?

Q. And if this Eastern Oregon Land Company
owned no right by appropriation or otherwise for

any water then, even if they did own that it would be

of no value to them, would it?

A. Not unless they could slough it off on some

company for a dam site.

Q. But if there was just equally as good a dam
site up say in Section 24 on up the creek, or any of

the other places up the creek, why there would be

no difference in the location except one happened to

be occupied, that is all the difference?

A. That is all that I can see.

Q. Now, counsel asked jou what you und^erstood

by flood water, and your answer to him was the

quantity of water coming down in the spring or

fi'eshet season of the year which would be in excess

of the amount of water that the creek was able to

carry within its natural banks. I understood you to

say that? A. Yes, sir.

Q. And you stated the natural banks of the creek

from up in Section 31 clear on down into Township

17 South, Range 44 East, the lower portions of the

banks you stated was three to four feet high?

A. Yes, sir.

Q. And then the creek could carry the spring's

rains or floods to the depth of three or four feet be-

fore it would flood any land?

Mr. HUNTINGTON.—Objected to as leading and
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not proper redirect examination—very leading.

[518—462]

A. Yes, sir.

Q„ And the mdtli of the creek as it passes down

through section 31 and through other sections is

about how wide ?

A. It varies very much in width. It would be all

the way from ten to one hundred feet in places.

Q. All the way from ten to one hundred feet wide

in places? A. Yes, sir.

Q. And even in Section 31 it is of a wider width

than that, isn't it? A. Yes, sir, I think so.

Q. And where you speak of it being ten feet do

you have reference to the main channel of the creek

or where it divides off into numerous channels ?

A. The main channel of the creek.

Q. And at that place also be numerous little

channels? A. In a great many places.

Q. Now, this spring water or freshet water that

would come down to a depth say of three to four

feet, but not sufficient to overflow any land that

could be saved in the reservoir, couldn't it?

Mr. HUNTINGTON.—Objected to as leading.

Q. Well, could it or could it not be saved in a

reservoir located on this dam site ?

Mr. HUNTINGTON.—Same objection—leading.

A. All the waters that come down above could

but that below it could not.

Q. I said that above. [519—463]

A. Yes, sir.

Q. And the saving of that water would be an
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injury to no one living down the valley, would if?

Mr. HUNTINGTON.—Objected to as leading.

A. I think not.

Q. Do you know the condition of the creek as it

exists through the Eastern Oregon Land Company's

land up and do\^Ta the valley as it exists at the pres-

ent time ? A. Not all of it.

Q. Generally, I mean ? A. Yes, sir.

Q. During the months of June, July and August

and September of the various 5^ears, are you familiar

with it then? A. Yes, sir.

Q. Is there any difference in the conditions there

those months in the creek in any of the years,

whether the creek had a flood or did not have a flood?

Mr. HUNTINGTON.—Objected to as having

been fully gone into and as leading.

A. I think the flood makes no difference in re-

gard to the water then.

Q. Through those months after the flood waters

run off it makes no difference ?

A. I think not.

Q. This land of yours which you bought in there

from Mr. Richardson (was that the party?), did you

afterwards sell them, and, if so, to whom? [520

—

464] A. To Mr. Emory Cole.

Q. Counsel asked you about some low land on

this jJortion of the land of yours I will ask you

whether or not that land of yours the low land he

spoke of would be saturated annually by the rain

and snow that would naturally fall upon it?

Mr. HUNTINGTON.—Objected to as leading.
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A. It Avould.

Eecross-examination by Mr. HUNTINaTON.
Q. How far below the dam site was mining work

done?

A. I don't know what the distance was just ex-

actly. In fact there has been mining more or less

done quite a distance there to a small extent.

Q. Xow, Mr. Moudy, you stated on your first

cross-examination that they did no work below the

end of the ditch ?

Mr. HART.—Objected to because counsel is mis-

taken. He said he did not see them doing any work

down there.

A. The ditch extended much farther down than

where they were doing the work and the ditch at

that time extended down to as far as where the dam
is now.

Q. But no farther? [521—465]

A. I won't say how much farther.

Q. Isn 't it true that it stopped there ?

A. I won't say whether it did or not; I don't

loiow.

Q. How much work—what work did you see

done? Just describe it.

A. It looked like rocker work.

Q. Where was it? A. In the section

—

Q. How far?

A. .You will find places all along the creek for a

mile or so below the dam.

Q. HoAv far was the first one below the dam ?

A. It is not very far; I don't know just what the
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distance would be.

Q. Well, can't you give us any estimate of the

distance %

A. I do not think to exceed 200 yeards.

Q. What work was done there f

A. It looked like it had been done by rocker

work.

Q. How many cubic yards of earth or gravel had

been taken out there ?

A. That is a question I could not hardly answer

;

I don't know.

Q. Enough so that anybody passing up and down

the canyon there could readily see \i%

A. Yes, sir.

Q. And a person going through with a view of

ascertaining what work had been done there would

have to see it ? A. They could if they wanted to.

Q. They could if they examined it to see ?

A. Yes, sir.

Q. How far below that was the next one?

A. Now, in regard to distances I could not tell

you. It is [522—466] probably half or three-

quarters of a mile.

Q. How much of a place was dug out there ?

A. Well, now, I could not say; there is quite a

hole there.

Q. How far were these holes from the edge of

the creek ? A. From where the channel was %

Q. Yes, sir.

A. Not very far; just a short distance.

Q. A few yeards or a few feet ?
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A. Oh, it is probably a few yards, I would say.

Q. When did you first see these places you have

spoken of ?

A. In 1905 I prospected the canyon from Mr.

Cole's place plumb above the mine. That is how I

come in contact with those places.

Q. And the men who had gone before you had

prospected it in the same way? A. Possibly.

Q. Those places you speak of were prospects and

that was alH

A. There had been some mining done there; I

don't know just how much.

Re-redirect Examination by Mr. HART.
Q. Did you ever see any gold taken from those

mines ?

Mr. HU'NTINOTON.—If you saw the gold taken

out. But if these questions calls for an answer that

he had seen gold reputed to have been taken out we

object to it as incompetent, [523—467] irrelevant

and immaterial.

Q. You may answer the question in such manner

as you wish.

A. All the gold I actually saw taken out from the

mine was the gold I panned out myself in a gold pan.

Q. Did you see any other gold in the possession

of anyone as coming from the mine or said to have

come from the mine*?

Mr. HUNTINGTON.—Objected to as not the

best evidence, hearsay and incompetent, irrelevant

and immaterial.

A. I have.
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Q. About what quantity was that?

Mr. HUNiTINGTON.—Objected to as not the best

evidence, hearsay, incompetent, irrelevant and im-

material.

A. As to that I could not say.

Q. In dollars and cents ?

A. As to that I could not say.

Q. About how much did you see ?

A. What I saw was in a buckskin sack, between

three and four inches long.

Mr. HUNTINGTON.—Objected to as not the best

evidence, hearsay, incompetent, irrelevant and im-

material. Let the same objection go to all of this.

Q. About how wide or thick was the sack ?

A. Just an ordinary buckskin sack.

Q. Who had it? [524—468]

A. Leonard Cole.

Q. When did he show it to you?

A. Sometime in 1905, I think, if I remember

right.

Q. Was that on one of the trips when you were

taking him from the mine ?

Mr. HUNTINGTON.—Objected to as leading.

Q. State whether or not is was on one of those

trips.

A. Yes, sir, it was on one of those trips.

Q. About the time you got to town or when near-

ing the town ?

A. About the time we got to town.

Q. Had he gotten out of the vehicle or out of

your seat from the time he started from the mine
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until lie showed you this gold?

A. I do not recall him getting out.

Q. Did he make any statement to you at that

time where it came from?

Mr. HUNTINGTON.—Objected to as hearsay,

not the hest evidence and incompetent.

A. He said it came from the mine.

He-recross-examination by Mr. HUNTINGTON.
Q. When did you take out gold from the creek?

[525—469] A. I taken out gold in 1905.

Q. Whereabouts?

A. Right close to where the mining has been done.

Q. That is above the dam site ?

A. Above the dam site
;
yes, sir.

Q. How many pans did you pan out, if you re-

member ?

A. I can't state how many pans. Quite a few.

Q. How long were you prospecting there?

A. There was three of us in company. We pros-

pected from Mr. Cole's place to Mormon Basin. I

think we were in the canyon probably four days.

Q. Now, how much gold did you take out any-

where in the canyon from the place where the dam
is located up, we will say, up the first quarter of a

mile? A. Above the dam?

Q. Yes, sir.

A. How much gold did we take out ?

Q. Yes, sir.

A. I can 't state. We were only prospecting and

would only get a prospect and maybe two and a half

cents up to five cents a pan.
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Q. And that was true all the way up, up to a

mile and half it was all the same ?

A. I could not say. We found many points that

paid better. We got better prospects on some than

on others.

Q. Sometimes you did not find any %

A. I do not remember the pan we did not get

some colors in.

Q. What is the nature of the gold there ?

A. It is very red.

Q. I am talking about the fineness or coarseness

of \i% A. It is what I consider fine gold.

[526—470]

Q. This buckskin sack you saw was about how
long ?

A. I don't know how long a sack it was, but the

gold in the sack looked to be about three and a

half to four inches.

Q. And the sack, and the sack, before it was filled,

was about an inch or an inich and a half across it ?

A. I would suppose that, just as a guess.

• Q. Did Mr. Cole tell you ami:hing about how long

they had been getting that much gold in the canyon?

A. He did not.

Q. Do you remember whether it was in the latter

part of the season or the early part of the season

that you were taking him out ?

A. It was about the middle part of the season, I

think.

Q. Was he closing up his work there then or was
he just going out temporarily?
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A. I could not say as to whether he was closing

up or not.

Ee-re-redii'ect Examination by Mr. HART.
Q. Did he ever tell you he had taken out gold at

other times ?

Mr. HUNTINGTON.—Objected to as immaterial

in addition to the other objection.

A. He did.

Q. At the time he was carrying on mining opera-

tions? [527—471]

Mr. HUNTINOTON.—Objected to as not the best

evidence, hearsay, incom]3etent, irrelevant and im-

material.

A. He did.

Q. Do you know how many pans of earth it would

take to make a cubic yard? A. No, sir.

Q. Have you any idea, how many? Would it

run up into the hundreds, or how much?

A. It would take a great many pans; a cubic

yard of dirt would be quite a number of j)ans I would

think.

Q. Can 3^ou give an estimate, I understand jou

do not know accurately?

A. I would hate to give an estimate of that be-

cause I never measured the ground I j)anned out.

;Witness excused. [528—472]
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A. A. DERRICK, a witness produced on behalf

of the defendant, after being duly sworn, testified

as follows

:

(Examined by Mr. HART.)

Q. Where do you live ?

A. On Willow Oreek.

Q. What age man are you? A. I am 42.

Q. How long have you lived in Willow Creek %

A. Since 1886.

Q. Whereabouts on Willow Creek do you live %

A. I live about a mile below Dell.

Q. You live about a mile below Dell?

A. Yes, sir.

Q. Your property is in the \dcinity of what prop-

erty?

A. It is in Section 10, To^^Tiship 16 South,

Range

—

Q. Does Willow Creek flow through your land?

A. A portion of it.

Q. It flows through a portion of your land?

A. Yes, sir.

Q. Are you familiar with the land owned by the

Eastern Oregon Land Company up and down the

valley and in the vicinity of where you live?

A. Yes, sir, most of it.

Q. And you have lived there at that place for how

many years ?

A. Six years at the place where I am living.

Q. What other place did you live on ?
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A. I lived on one of Mr. Oole's places for three

years. [529—473]

Q. What other?

A. And on upper Willow Creek for several years.

Q. That is up beyond where the dam site is now?

A. Yes, sir.

Q. Do you know the character of the ground in

Section 31, Township 15 South, Range 43—I will

point it out here to you on the map ?

A. Y^s, sir.

Q. Are you familiar also with Section 5, Town-

ship 16 South, Range 43 East, through which the

creek flows? A. Yes, sir.

Q. And with Section 9 just below that through

which the creek flows? A. Yes, sir.

Q. And with Section 23? A. Yes, sir.

Q. Also below^ that through which the creek

flows? A. Yes, sir.

Q. And with the other sections through which

the creek flows are you familiar with them?

A. Yes, sir.

Q. Now, are you familiar with—also with the

rainfall and the snowfall in the valley during the

—

what is termed the rainy season of the year?

A. Yes, sir.

Q. That rainy season of the year extends from

when to when?

A. Well, from the first of November to the first

of May generally.
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Q. How does the rain fall as a general thing

through the valley? That is, does it come in torrents

or does it dribble along with lighter rains through

days and nights? [530—474]

A. Well, it comes in all kinds of shapes. '

""

Q. It rains in all kinds of ways?

A. Yes, sir.

Q. Then you get all these various varieties either

from heavy or from light rains? A. Yes, sir.

Q. When you have the light rains as they occur

there do they fall for days at a time in rain ?

A. At times they do.

Q. Through the rainy season ? A. Yes, sir.

Q. Have a spell of several days or rain or snow

—

falling water? A. Yes, sir.

Q. What effect would that have on the ground?

A. It makes it wet.

Q. Does it saturate the soil? A. Yes, sir.

Q. Now, have you had occasion during your resi-

dence in the valley to observe what is called the

spring freshets or flood waters? A. Yes, sir.

Q. Have you had occasion to observe in a general

way the times when the flood waters would become

so great that they would overflow the banks of the

creek? A. Yes, sir.

Q. From Cole's place on down through the valley

into Townships 17 and Range 44, down in through

there clear up the banks of the stream from Cole's

place clear down about what would be the height/i

of the lower portions of the bank at the lowest places ?

A. Well, they vary. [531—475]
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Q. Three or four feet in lieight/if

A. Some places there is not hardly any creek

channel at all, and other places there is deep creek

channels,

Q. The banks at the deep places would be about

how high? A. The creek channel?

Q. No, the banks of the earth.

A. Oh, all the way from ten to twenty feet high.

Q. You say at other places the main channel of

the creek is very low? A. Yes, sir.

Q. At some places they have numerous smaller

channels instead of large channels?

A. Yes, sir.

Q. But the depth of those numerous smaller

channels where they are, about how large are they?

A. Oh, all the way from three to five feet deep.

Q. Then could, or could not, quantities of water

come down three to five feet in depth before it would

overflow those banks? A. Yes, sir.

Q. Your tenii of "flood water" then is particu-

larly true then with reference to what?

A. To the melting of the snow.

Q. But in regard to the quantity of water?

A. Well, I would term it was so much the creek

banks would not hold it.

Q. The term "flood water" then means the

amount of water in excess of what the banks of the

creek or channels of the creek can hold?

A. That is what I would term it.

Q. It is a quantity of water sufficient to overflow

the banks of the creek coming down annually?
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A. No, sir. [532—476]

Q. Does it come down practically annually, or is

it just occasionally or spasmodically?

A. It is just occasional.

Q. Can it be counted on by the farmers in the

valley by which they can calculate on for the produc-

tion of crops?

Mr. HUNTINGTON.—Objected to as leading.

A. No, sir.

Q. About how much of the land is overflowed in

Section 5, Township 16 South, Range 43 East?

A. You mean annually ?

Q. Yes, sir—no, not annually, but even when

they do have an overflow I understand there is no

such thing as an annual overflow, but when they do

have an overflow occasionally or otherwise, about

how much of the land is overflowed ?

A. Well, I would think about ten or fifteen acres.

Q. About how far away from that place do you

live? A. About a mile and a half.

Q. Now, in Section 31, Township 15 South, Range

43 East: Is any of that land ever overflowed?

A. No, sir, I think not ; not from WiUow Oreek.

Q. Now, in Section 9, Township 16 South, Range

43 East: Is there any overflowed land on that?

A. There is a very little.

Q. Amounting to about how much?

A. Well, now—from Willow Creek?

Q. From Willow Creek; that is, overflowed even

in the years when it is overflowed.

A. I would think three or four acres.
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Q. And what section is it yon live in? [533

—

477] A. Section Ten.

Q. What Section, Township and Range 1

A. Section 10, Township 16 South, Range 43 East.

Q. I will call your attention to Section 23, Town-

ship 16 South, Range 43 East: Is there any over-

flowed land on that ? A. Why there is at times.

Q. About how much would that be, even at the

high times'?

A. I would guess it at probably ten or twelve

acres.

Q. You use the word ''guess," you mean that is

the result of your observation and judgment as to the

amount? A. Yes, sir.

Q. Now, I call your attention to Section 25, Town-

ship 16 South, Range 43 East: Is there any portion

of it that is overflowed? A. There is at times.

Q. About how much would that be?

A. I would think probably fifteen acres.

Q. You have reference to the amount that is over-

flowed in Section 25 excluding Mr. Scott's property?

A. Yes, sir.

Q. Well, do any of these water—any of these

lands receive waters from creeks other than Willow

Creek? A. Yes, sir.

Q. What other creeks flow in or on or under these

lands? A. Gum Creek flows onto Section 9.

Q. Does the water of Gum Creek flow onto Sec-

tion 9 before it reaches Willow Creek?

A. Yes, sir.

Q. Does Gum Creek run throughout the year?
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A. No, sir.

Q. Do you know whether or not it has an under-

flow that goes throughout the year? [534—478]

Mr. HUNTINGTON.—Ohjected to as leading.

A. It rises and sinks ; there is portions of it that

has water all the year.

Q. If you saw water in some portions of it all the

year what would you say as to whether it flowed

underground also all the year?'

A. I would say that it did; yes, sir.

Q. Now, do you know the value of property

located along the creek, unimproved, such as I have

called your attention to in Sections 5, 9, 23 and 25,

and those other places^—the overflowed lands that

you have mentioned f

A. I know what I would think would be their

value.

Q. What kind of vegetation grows upon that

land?

A. Well, it has generally—which, of this over-

flowed land?

Q. Well, on the land up and down the creek that

IS not overflowed at all. A. Sagebrush.

Q. Sagebrush and greasewood?

A. iSome greasewood in places.

Q. Will sagebrush and greasewood live on land

that is annually or practically annually overflowed?

A. No, sir.

Q. Is there sagebrush and greasewood growing

on all of these speciflc pieces- of land I have called

your attention to with the exception of the land you
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have said is overflowed?

A. There is Section 5—there is several acres of

meadow-land on that tliat the sagebrush has been

grubbed off of.

Q. That is not a part of the overflowed land"?

A. It is not a part; no.

Q. Well, this that has not been worked and is un-

improved in [535—479] which you speak of an

amount of land as being overflowed; now, with the

exception of that, does the rest contain a growth of

sagebrush and greasewood, and also excepting this

grubbed land you have talked about?

A. Yes, sir.

Q. Will salt grass grow upon land that is annually

inundated and overflowed? A. No, sir.

Q. iSalt grass grows in what kind of soil?

A. In alkali.

Q. In alkali, and you would say, or would you say

when you saw salt grass growing on a tract of land

that that is proof whether or not it is overflowed

annually ?

Mr. HUNTINGTON.—Objected to as leading.

Q. Could you say it is or is not proof of that ?

A. It is proof that the water does not stay on it

very long at a time.

Q. It is proof that the water does not stay on it

very long at a time : You mean by that that it is not

subject to annual overflow and inundation?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. What is the value of the bench land that con-
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tains the growth of sagebrush and greasewood up

the valley in these various sections'?

A. Well, there is a good many places that has not

very much value. [536—480]

Q. Speaking of that character of land with sage-

brush and greasewood growing upon it, what would

you say w^ould be its value, be it little or great?

A. I think $1.25 an acre.

Q. These various tracts of land you have spoken

of as being overflowed in the sections mentioned, and

in any other of the sections which the Eastern Oregon

Land Company has, what is the value per acre of such

land as that?

A. Just as it is in its present condition?

Q. Yes, sir.

A. Why, I don't think it is valued at over $1.25

an acre.

Q. The overflowed land?

A. Oh, the overflowed land?

Q. Yes, sir, the overflowed land.

A. Well, it might be worth $10.00 an acre.

Q. The land that is overflowed that you have men-

tioned, is it lower or higher than the other lands that

you speak of as being worth $1.25 an acre ?

A. It is lower.

Q. Does it receive water from any other source,

these overflowed tracts, in addition or outside of

Willow Creek? A. Some of it does.

Q. Does it receive moisture from any source in

addition to and not considering the overflowed waters

whenever they do occur?
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A. Why, it rains and snows on it the same as

others.

Q. It rains and snows on it the same as others.

What effect does the rain and snow falling upon it

have upon this land?

A. It makes it wet and muddy.

Q. Saturates the soil?

A. Yes, sir. [537—481]

Q. Have you ever seen the water in the creek so

high that it would overflow the land or any of the

lands in the valley? A. Yes, sir.

Q. The season of the year when that comes, when-

ever it does come, is what?

A. It is in the early spring, the first of March or

last of February generally; it varies in time.

Q. Previous to that time, through the winter, has

there been rain and snow also upon the land?

A. It generally freezes up about the first of

December and we generally have cold weather until

along in February, freezing weather.

Q. At the time this flood of overflow water does

occur, whenever it occurs, is the ground frozen or

thawed out? A. It is generally frozen.

Q. What effect then does the overflow water have

on the soil as to whether it sinks in or runs off the

soil because of its frozen character?

A. It will run off.

Q. Now, what can you say as to whether or not

the overflow water is a benefit to the lands of Willow

Creek, including these various sections- that I have

called 3^our attention to?
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A. Most of the people consider it a detriment to

it.

•- Q. Most of tlie people consider tlie overflow water

a detriment to if? A. Yes, sir.

Mr. HUNTINGTON.—Objected to as not re-

sponsive to the question and hearsay, incompetent

and not the best evidence. [538—482]

Q. You may state your opinion as to whether or

not it is an advantage or a detriment to the land.

A. I know that it is a detriment to my land.

Q. Do you know of other land's that it is a detri-

ment to?

A. I know of different people that have made

draining ditches to try to keep the flood water off

the land.

Q. You know of difl'erent people who have made

draining ditches to keep the flood water off the land?

A. Yes, sir.

Q. How many years has that course been pursued

to your knowledge?

A. Ever since I have been in the country.

Q. Do you know the general reputation existing

in the valley and amongst the people living there per-

taining to the fact as to whether or not the overflow

water is of advantage or a detriment to the land?

Mr. HUNTINGTON.—Objected to as incompe-

tent, immaterial, not the best evidence and hearsay.

A. They consider it a detriment to this low land.

Q. Then, you mean by that that you know the

general reputation as to that fact?

Mr. HUNTINGTON.—Objected to as leading.
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A. Yes, sir.

Q. You will say then that it is what, a benefit or

a detriment? A. It is a detriment.

Q. How long have you known Mr. Leonard Cole?

A. Ever since I can remember.

Q. Do you know Mr. Insenhorfer? [539—483]

A. Yes, sir.

Q. Do you recall about the year 1894 or 1895 when

Mr. Leonard Cole commenced mining up in the

gorge? A. Yes, sir.

Q. Have you ever been up in the gorge ?

A. Yes, sir.

Q. Had you been up in the gorge previous to the

time he begun mining there ? A. Yes, sir.

Q. Do you know the location of the dam now be-

ing constructed by the defendant company ?

A. I know where it is at ; I don't know the section.

Q. Have you seen the construction of the dam
since they have been at work upon it?

A. Yes, sir.

Q. Were you ever in the gorge during the years

1894 or 1895 clear on down until 1907 while Cole and

Insenhorfer were mining in there?

A. I have been through there every year since I

have been in the country, I think.

Q. Have you ever observed the mining operations

going on in the canyon?

A. I have seen where they had been mining on

both sides and have seen men working there on one

side, on the west side.

Q. In the gorge. Would that include the left-
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hand or tlie west side, and also the east side of the

creek as you went up through the gorge"?

A. I saw where work had been done on both sides

of the creek.

Q. Where would that be in reference to where the

dam is located; that is, whether above or below or at

the place of the dam? [540—484]

Mr. HUNTING-TON.—You understand that my
objection goes to all of this testimony relating to this

mining ground and the operations there ?

Mr. HART.—Yes, sir, that is all right.

WITNESS.—It is right above.

Q. Have you ever seen the evidence of mining be-

low where the dam is located?

A. I don 't think I ever did.

Q. If you did you don't recall of it?

A. No, sir.

Q. Was Mr. Cole or Mr. Insenhorfer in posses-

sion of the ground during the years 1895, 6, 7, 8, 9,

1900, '01, '02, '03, '04, '05, '06 and '07—were they

in possession of the ground during those years ?

Mr. HUNTINGTON.—Objected to as leading, and

putting the words of counsel into the mouth of the

witness.

Q. You may state whether or not they were in

posse'ssion of the ground during those years.

Mr. HUNTINGTON.—Objected to for the same

reasons.

A. They was.

Q. Was that possession a secret or open and noto-

rious possession ?
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Mr. HUNTINGTON.—Objected to as calling for

the opinion of the witness, incompetent and immate-

rial, and being possibly one of the questions for the

Court to determine [541—485] from the evidence

and not for this witness to determine.

A. It was not secret so far as I know.

Q. You may state whether or not their operations

could have been seen and known to anybody visiting

there in that vicinity—could it have bteen seen and

known by anyone visiting that vicinity *?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. How far off were their operations from the

county road or the road usually travelled?

A. I think about a mile and a half; that is, the

old road; it used to be a county road.

Q. You may state whether or not it was generally

known amongst the settlers and people living in Wil-

low Creek Valley and in Malheur County and in that

general vicinity

—

A. It was.

Q. —^that Cole and Insenhorfer were in posses-

sion and mining that property ?

Mr. HUNTINGTON.—Objected to as leading, in-

competent, and not the best evidence.

Q. —during those years ? A. They w^as.

Q. How long have you been familiar with the

property on both the east and west side of the creek,

both above and below where the dam site was lo-

cated? [542—486] A. Ever since 1886.

Q. What has been the general reputation of that

property since you have known it or as to whether
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or not it was mining ground?

Mr. HUNTINGTON.—Objected to as incompe-

tent, not the best evidence and the general objection

stated before.

A. It is all it has ever been used for.

Q. Has it always been kno\\Ta or had the general

reputation of carrying gold or mining or mineral ?

A. Yes, sir.

Q. Do you know whether it had the reputation of

mining ground—as being mining ground previous to

the time when you came here ?

Mr. HUNTINGTON.—Objected to as incompe-

tent, not the best evidence and leading.

A. There was an old ditch there and the ground

had been dug over for an acre or two and showed it

had been mined there a year or two before that.

Mr. HUNTINGTON.—Move to strike out the an-

swer as incompetent, hearsay and not responsive to

the question.

Q. Did you see the old ditch about the time you

first came here %

Mr. HUNTINGTON.—Objected to as leading.

[543—487]

A. Yes, sir.

Q. At the time you came here did you hear or

learn or ascertain or hear of the reputation which

the ground had on both sides of the canyon and in

the vicmity of where the dam is located ?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. State whether or not it carried mineral.
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Mr. HUNTINGTON.—Objected to as leading, in-

competent and not the best evidence.

A. It did.

Q. Generall}^ the reputation would be what the

people you would meet would talk about it being min-

ing ground? A. Yes, sir.

Q. At that time how long had it been knoT\Ta and

reputed to be mining ground ?

Mr. HUNTINGTON.—Objected to as leading, in-

competent and not the best evidence.

A. I don't know how long.

Q. You don't know how long it had been before?

A. No, sir.

Q. Excluding whatever value this land on both

sides of the canyon may have for mining purposes as

mining ground, has it any value, and if so what, for

agricultural or any other purpose? ,[544—488]

A. It might have a value for grazing purposes.

Q. What would it be worth per acre ?

A. Well, I could not say.

Q. What would be the value of it pev acre as you

would give it ?

A. Well, it would not have very much value.

Q. Well, would it be ten cents or what per acre,

just your general estimate of it, or known of it as

being familiar with it ?

Mr. HUNTINGTON.—Objected to as leading.

A. It might be w^orth a dollar an acre.

Q. Are you familiar with the canyon of the creek

as it runs below where the dam site is until it reaches

the Cole property and as it passes through Section 3
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of Township 15 South, Range 42 East?

A. Yes, sir.

Q. What is its reasonable value?

A. Why, it is the same kind of land we was just

s^peaking of.

Q. What are the sides of the canyon up and do\Mi

there? How high do they run?

A. Oh, I couldn't say.

Q. Well, about how high?

A. Possibly a quarter of a mile.

Q. Do you mean they are a quarter of a mile

high ?

A. I doix^ 't know
;
you have got to look twice to see

the top of thf'm.

Q. At any rate it is many hundreds of feet high,

so as to be conservative ? A. Yes, sir. [545

—

489]

Q. Now, are you familiar with the ground over

in Section 15, Township 15 South, Range 42 East

?

A. Yes, sir, lam acquainted with that land.

Q. What gro^A^th is on that land, if it has any

growth upon it ? A. Sagebrush.

Q. What is it \A;orth per acre, the section up there,

including the land that has the sagebrush and the

hillsides and all of it?

A. Well, I would not think it would be worth over

a dollar an acre at the outside.

At the hour of 11:55 o'clock A. M. adjourned un-

til 1:30 o'clock P. M. to-day—July 26th, 1909.

At the houT of 1:30 o'clock P. M. July 26th, 1909,

met pursuant to adjournment as above. Present:

Same as before.
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Direct Examination of Mr. DERRICK (Continued)

by Mr. HART.
Q. Do you recall the names of the creeks flowin!?

into Willow Creek on the east or right-hand side

the creek as you go up *? A. Yes, sir.

Q. What are those with reference to the ones ti'iat

flow" into Willow Creek where the dam is?

A. There is Baker Creek, and Eox (or
"

Creek and Stone Quarry Gulch, as I caP le

call it Dry Gulch.

Q. Do you recall the names of the erf flow

into AVillow [546—490] Creek beh x'e the

dam is and excluding Pole Ci'eek o^ jft-hand

side of the creek going up ? A
Q. What are the names of those

A. Black's Creek, Gum Creek,

tie Willow Creek and Current Cr'

Q. Into what creek do all of t

creeks you have mentioned finall ^1

A. Into Willow Creek.

Q. As the water from any c

flows into Willow Creek does i

low lands owTied by the comph

have been mentioned?

A. Before it gets to Willow (

Q. Yes, sir. A. Some o: • -^s, sir. -

Q. Have you ever observed w^h^ rhose creeks,

or what is the fact, rather, as to tht .le of water

which may be carried in either of tho • ^ks at vari-

ous times as compared with the v of water

which may be in Willow Creek at the s ^ i me ?

Corral, Lit-

ters of these

f these creeks

on any of the

company that

1-4?
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A. Well, I have seen more water in those creeks

than there was in Willow Creek at the same time.

Q. AVhen Willow Creek overflows its banks does

water from these various creeks contribute to that

overflow ? A. Yes, sir.

Q. I asked you about the mining locations of these

men, what you knew about the dam site and mine,

didn't I? A. Yes, sir. [547—491]

Cross-examination by Mr. HUNTINGTON.
Q. You live in Section 10, what township and

range? A. Township 16 South, Range 43 East.

Q. How much land have you there %

A. I have 20 acres in Section 10—no, wait ; I have

140 acres in Section 10.

Q. Have you any other land ?

A. This 40 acres in Section 3.

Q. So that you have 180 acres altogether!

A. I have 200 acres.

Q. Now, in what other section?

A. It lays in Section 10 and Section 3. I was

thinking of my home place 120, but my place there

was 40 acres.

Q. There is 120 acres in your home place ?

A. ,160 acres.

Q. Then, you bought 40 acres?

A. I had 120 acres, and this spring I bought 80

acres more.

Q. So that in Section 10 you now own 160 acres

and 40 acres in Section 3, is that right ?

A. Yes, sir.

Q. Is that all in a body? A. Yes, sir.
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Q. And tliat land is served or irrigated by water

from what is known as a "company" ditck?

A. Yes, sir.

Q. Tliat same ditch irrigates the Tage & O. K.

ranch? A. I have water in two ditches.

Q. What is the other ditch ? [548—492]

A. I call it the Grimes ditch.

Q. Now let us confine ourselves to the company

ditch: The company ditch serves that land?

A. A part of it
;
yes, sir.

Q. The company ditch serves part of your ranch

and also the Tage & 01k ranches?

A. Yes, sir.

Q. The Tage and 01k ranches have been conveyed

to Mr. Brogan or to the defendant company, haven't

they? A. Yes, sir.

Q. So that now you are joint owners, or one of the

joint owners with the defendant company of that

company ditch ? A. Yes, sir.

Q. Now, is the same thing true as to the Grimes

ditch? A. No, sir.

Q. Who o^Tis the Grimes ditch besides yourself ?

A. Well, there is about 50 acres interest ; there is

Mr. Oxman, myself, Mr. Tage, Mr. Kelly has an in-

terest in the ditch.

Q. How much of your land is irrigated by the

company ditch ? A. About fifty acres.

Q. And how much by the Grimes ditch ?

A. About 150.

Q. Does the creek run through your land?

A. The old creek channel used to run through one
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corner of my land.

Q. Did you acquire title to your land from the

Grovernment? A. No, sir.

Q. No part of it ? A. No, sir.

Q. Do you know whether or not the title to your

200 acres passed out of the Government prior to or

subsequent to 1877 ? [549—493]

A. Since that, I think.

Q. When was it that you lived on the Cole place

—

what years? A. 1892, 3 and 4.

Q. Then, did you move immediately onto this land

you are living on now? A. Yes, sir.

Q. And lived there ever since ? A. Yes, sir.

Q. Where were you living prior to 1902 (1892) ?

A. On Upper Willow Creek.

Q. Away up above the Malheur City ?

A. Yes, sir ; I lived there four years.

Q. You are familiar with the method of using the

water along Willow Creek since you have lived there,

I suppose ? A. Yes, sir.

Q. The people who use water through the ditches

begin to use it in ordinary seasons as early as Feb-

ruary, do they not? A. Not generally; no.

Q. Doesn't Mr. Scott and Mr. Faulkner and those

people down there begin to use it just as soon as it

begins to flow? A. Yes, sir, I believe they do.

Q. That is true with all of the people in the lower

part of the valley that have water ditches?

A. Yes, sir, most of them.

Q. Now, you say that the flood waters only come

down occasionally, as I understood you on your direct
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examination : Do you mean to say by that that it is

more often there are no flood waters than that there

are ?

A. What I meant by that, it is more often that it

does not flow out of the banks of the creek tha^ it does.

Q. Then, you mean to say that in the majority of

years the waters [550—494] never flow over the

banks of the creek % A. Yes, sir.

Q. What years—I wish you would name them

off if you can what years during the past nine years

that the water has not overflowed the banks ?

A. Well, there might be some particular places

in the creek that it overflowed the banks every year.

There are places in the creek that has no creek chan-

nel at all to speak of.

Q. Well, then, where do you—then you mean when

you speak of it as not overflowing the banks years

when it does not overflow all of the banks, is that

your idea about flood water? A. Yes, sir.

Q. Well, now, most 'of the years it overflows the

banks in many places where the overflowed water

will stand back from the creek as much as a half

mile, doesn't it, in places'?

A. I don 't know of any places of that kind.

Q. Do you know of any where it overflows as

much as a quarter of a mile % A. No, sir.

Q. Take it in the ordinary years, Mr. Derrick,

how far away from the banks of the creek does the

flood waters get—do the flood waters get?

A. What point have you reference to ?

Q. Any point along the creek from the mouth of
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tlie canyon above Cole 's down to the Faulkner place,

say?

A. Most of the distance it hardly ever gets out of

the bank ; most all the distance.

Q. Then, only in very few years are there any

so-called flood waters coming down through the can-

yon of Willow Creek ? [551—495]

Mr. HART.—Objected to as incompetent as wit-

ness has already answered. He said he meant by

the way he used the word flood waters that it over-

flowed.

A. Yes, sir, I think just a few years.

Q. Then a reservoir constructed in the canyon

for the purpose of deterring and storing the flood

waters and no other would get water only occasion-

ally?

Mr. HART.—Objected to as incompetent, irrele-

vant and immaterial.

A. Why, I think they would get water most every

year.

Q. But that was built for the purpose of storing

flood waters and no other. They would not get any

flood water unless it came down? A. No, sir.

Q. And you say the flood waters come down only

occasionally? A. Yes, sir.

Q. And so it would be only occasional years when

they can get any flood water? A. Yes, sir.

Q. Now, Mr. Derrick, you and Mr. Emory Cole

have been quite intimate friends for a good many

years ? ,A. Yes, sir.

Q. He is interested very largely in the defend-
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ant corjDoration, isn't he ?

Mr. HAET.—Objected to as incompetent as wit-

ness knows nothing about it if there is any such a

thing exists and it is simply hearsay and immaterial.

[552—496]

A. Not that I know of.

Q. Do you mean to say you don't know, either

from conversation with him or from other sources,

that he is—that he was one of the promoters of this

enterprise, and don't you know that he was?

'Mr, HART.—Objected to as incompetent, imma-

terial and irrelevant.

A. No, sir.

Q. Haven't you heard him say that he was in-

terested in that enterprise? A. No, sir.

Q. Never did? A. No, sir.

Q. Never has talked with you about that ?

A. He has talked to me about selling his property

to them.

Q. And about the terms of the sale?

A. No, sir.

Q. Never did? A. No, sir.

Q. You know that he has been in attendance

upon this trial—upon this hearing ever since it be-

gan, and has been one of the principal advisers of

the counsel for defendant—I should say Leonard

Cole. I meant Leonard Cole ; I did not mean Emory
Cole; in speaking of Emory Cole I meant Leonard

Cole. Now, don't you know, as a matter of fact,

that Leonard Cole is extensively interested in the

defendant company? A. No, sir.
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Q. You don't know anything about that? [553

—497]

Mr. HART.—Objected to as incompetent and im-

material.

A. No, sir.

Q. You know that he has been here as one of the

principal advisers of counsel in the hearing and

taking of the testimony and getting the witnesses

and all that sort of thing?

Mr. HART.—Objected to as incompetent and

hearsay.

A. No, sir, I don't know that.

Q. Referring now to Sections 5, 9, 23 and 25 : I

did not understand you to say that you have ever

surveyed the overflowed lands on those sections ?

A. No, sir.

Q. .Have you ever run the lines bounding those

sections ?

A. I have run the lines of most of them; yes, sir.

That is, I helped at it.

Q. All that you undertake to say about the over-

flowed land, then, is from your observation as you

have passed up and down ? A. Yes, sir.

Q. Gum Creek does not discharge water into

Willow Creek the year around, as I understand it ?

A. No, sir.

Q. And after the snow is gone from the hills there

is not very much water flowing anyw'here in the

creek? A. No, sir.

Q. But, as I understand you, or some of the wit-
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nesses—I am not sure whether it was you—there was

a little Abater at places in the creek that seems to rise

and sink? Is that right?

A. Yes, sir. [554—498]

Q. Are your irrigated lands of the same general

character as these overflowed lands on Sections 5, 9

and2'3? A. No, sir.

Q. Are they higher? A. Yes, sir, most of it.

Q. Is any of it as low as these lands or any part

of them ?

A. There is a portion of it; yes, sir,

Q. Suppose you should deprive that land, which

is as low as these lands I have referred to, of all

water every year would you expect to raise any crop ?

I mean all water except rain and snowfall ?

A. This low bottom land is usually wet enough.

Q. That raises a croj^ of ha}^ without being irri-

gated? A. Yes, sir.

Q. And you think if you were to keep the water

off of it entirely you would benefit it?

A. Well, that low land subirrigates.

Q. Answer my question. (Previous question

read to witness.) A. Yes, sir.

Q. That is below your irrigated land, however ?

A. Yes, sir.

Q. And it gets moisture enough from the drain-

age of your higher irrigated land so that if you do

not irrigate this low land at all it Avould produce a

crop? A. Yes, sir.

Q. Suppose you should not irrigate your higher

land and should not irrigate this low land, do you
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think then that it would be better off without any

water at all except what it got from the rain and

snow? A. No, I don't know as it would.

Q. It would not raise anything hardly, would if?

[555—499]

A. Well, it didn't raise much this year.

Q. If it had had one good, thorough irrigation in

the spring and no more, and did not receive any of

the drainage water from the upper land; in other

words, if you did not irrigate your higher land it

would raise a crop of hay"?

A. If the low land was irrigated and the upper

land was not ?

Q. If it got one good, thorough wetting and the

other not any ?

A. Yes, sir, it would raise some hay.

Q. When you are irrigating land in this valley

and flood it with irrigating water does the land ad-

joining that where the water actually stands get any

benefit from the soaking'? In other words, doesn't

the water have a tendency to spread out underneath

the surface and subirrigate the adjoining lands?

A. Yes, sir.

Q. Now, you have said that most of the people

claimed that this overflowing of their land is detri-

mental ? A. Yes, sir.

Q. Who have you heard say that ?

A. Why, I have heard several say that.

Q. Well, name them?

A. Well, Mr. Cole and Mr. Grimes and Mr.

Kelly.
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iQ.
Anybody else 1

A. I think that is all—Mr. Lockett.

Q. You never heard Mr. Faulkner, Mr. Scott,

Mr. Norwood, Mr. 01k say that, did you, or Mr.

Edwards ?

A. Well, I had the Norwood ranch leased and

Mr. Wells, the Administrator, gave me a contract

to put the ditch down through it to drain it.

Q. (Previous question read to witness.)

A. No, sir. [556—500]

Q. When did you ever hear Mr. Grrimes say that ?

A. Oh, a number of times.

Q. If Mr. Grimes made an affidavit and swore

to it in this case in which he stated that it would

be a detriment to the lands not to have the overflow

water come onto them in the spring, then do you

mean to say that he would swear contrary to what he

told you?

Mr. HAET.—Objected to as incompetent, irrele-

vant, immaterial, not proper impeachment and that

no such affidavit has been made actually. He has

not the right by this witness to call upon the truth

of Mr. Grimes. If he made such a statement you

can call upon Mr. Grimes and bring him in here.

A. Yes, sir.

Q. Now, Mr. Derrick, where was the land which

you say you were employed to drain ?

A. Well, the ditch ran across one comer of Sec-

tion 23.

Q. That was to allow the stagnant water that was

left after the receding of the flood waters to drain
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off a low piece of land?

A. A. Mr. Turner at that time had a big drain-

ing ditch do^vn through his field, and it ran down to

Mr. Grimes' lower fence and quit there, and the

water from there w^ould spread out all over the

bottom.

Q. And it kept the ground too wet for too long a

time?

A. Yes, sir, and we extended that ditch on down

to the old creek channel.

Q. The tract on the Kelly place concerning

w^hich you say Mr. Kelly said the ovei-flow waters

w^ere detrimental is a tract [557—501] of land

where the water is held after the receding of the

flood w^aters in the valley so that they cannot escape,

isn't that true?

A. There is a place there of that kind.

Q. When was the first time you w^ere ever up the

canyon above the valley ? A. In 1886.

Q. 188G? A. Yes, sir.

Q. Was anybody working there at that time ?

A. No, sir.

Q. What time of the year was it ?

A. I don't just remember; I was up there several

times during that year.

Q. During the spring and siunmer ?

A. Yes, sir.

Q. When is the usual mining period in this

country? A. In the spring of the year.

Q. While the water is high ? A. Yes, sir.

Q. When were you next there, or w^ere you there
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every year from that time on ?

A. That is up the gorge above Cole 's place %

Q. Yes, sir.

A. I think I have been there every year since that

time.

Q. Do you remember of seeing anybody there in

1887? A. Mr. Boswell lived there m 1887.

Q. Was he doing any mining?

A. I don't believe he was.

Q. Did you see anybody doing any mining there

in 1888? A. No, sir. [558—502]

Q. Did you see anybody mining there at any time

prior to 1895 when you say Mr. Leonard Cole was

mining there ? A. Not right in that canyon.

Q. Not anjrwhere along near where that dam site

is or for a couple or three miles above that?

A. Yes, sir.

Q. You mean that you did not see anybody?

A. I did not
;
yes, sir.

Q. How long was Leonard Cole, to your knowl-

edge, working in the canyon in 1895 ?

A. I couldn't say; I never seen Mr. Cole working

there personally at all.

Q. Well, then, all you know about his working

there was hearsay?

A. And I saw where the work was done.

Q. If you did not see him doing it you do not

know who did ? A. No, sir.

Q. Who did you see working there in 1895, if

anyone? A. Why, I couldn't—in 1895?

Q. ,1895?
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A. I don't know that I seen anyone in 1895.

Q. Do you remember seeing anybody working

there in 1806 % A. I don't know that I did.

Q. Do 3'ou remember seeing anybody working

there in 1897?

A. I think there was some Chinamen working

there in 1897.

Q. Do 3^ou know how long they worked there?

A. No.

Q. Do you remember seeing anybody working

there in 1898? A. I don 't think I did.

Q, In 1899? A. No, sir.

Q. In 1900? [559—503]

A. No, I don't think I did.

Q. In 1901?

A. I never was up in there through that canyon

very many times in the working season and mining

season; generally in the fall of the year and when

gathering cattle.

Q. I thought you said you were up there in the

spring and summer ?

A. I think I said most every year.

Q. I think I asked you if you were there in the

spring and summer ?

A. I have been there several times in the spring

and summer.

Q. When was the first time you ever saw anybody

yourself doing any mining up there anywhere near

where that dam is located?

A. I think it was in 1893.

Q. 1893—
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A. Yes, sir—or 1903, I should say.

Q. That was the first time ? A. Yes, sir.

Q. Were you in that canyon more than once a

year? A. Yes, sir.

Q. Several times a year? A. Yes, sir.

Q. You were hunting for stock ? A. Yes, sir.

Q. The stock ranged up in through there, did

they, along the sides of the hills ?

A. They generally lodged there in the winter

time.

Q_. Then you would not be hunting for them in

the fall or latter part of the summer season unless

you saw them there ?

A, We generally rode in there the latter part of

the summer.

Q, And they pasture more or less over the hills

there and [560—504] in the canyon?

A. Yes, sir.

Q. So that when you say that Mr. Cole and Mr.

Insenhorfer have been in the open and notorious

possejssion of that property ever since 1895 you were

stating that from what you have heard?

A. Yes, sir.

Q. From your observation a person might have

passed up and down that canyon a great many times

during the year and never have seen them in there

at all during that period?

A. They might have.

Q. And not have been aware of the fact that

they were claiming the right to the possession of

that land?
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Mr. HART.—Objected to as incompetent.

A. They had a house there and I think there

was someone generally there.

Q. But you did not see anybody there except upon

the occasions you have spoken of?

A. Yes, sir, that is all.

Q. AYell, if a person going up and down there

and looking could see if anybody was in possession

of their land they would have seen this little cabin

which was a cabin sometliing like a half-mile above

the dam site and on the right-hand side going up

and they would have seen where there had been some-

one working in the gravel and that is all—they might

have seen the water ditch, of course—that is all they

might have seen showing possession? None of that

land was enclosed? [561—505]

Mr. HAET.—Objected to as incompetent and im-

material, as this witness does not know what any-

body might have seen.

Q. That land was not enclosed by fence?

A. No, sir.

Q. And you saw no evidences of any mining, as

I understood 3^ou, below the dam site in the canyon?

A. I don't ever remember of seeing any.

Q. Do you know where the lines are between Sec-

tions 21 and 28 up there in the canyon ?

A. No, sir.

Q. So that you would not know anything about

where this mining was done ; that is, whether it was

on Section 21 or Section 28? A. No, sir.

Q. You have stated that, eliminating the question



576 The Eastern Oregon Land Co. vs.

(Testimony of A. A. Derrick.)

of mineral value of that land, you think it has no

value except for grazing 23urposes. Wouldn't it have

some value for reserA^oir purposes and storing flood

waters in the canyon?

Mr. HART.—Objected to as incompetent and im-

material and not an element of damages, calling for

the opinion of the witness on something the witness

has not shown himself competent to answer and not

proper cross-examination.

A. Yes, sir, it might have.

Q. And, if you were the owner of that land

wouldn't that fact enter into consideration as a pos-

sible value of the land if you were fixing a price upon

it? [562—508]

Mr. HAHT.—Objected to as incompetent and im-

material, calling for the opinion of the witness and

not proper cross-examination.

A. I think I would.

Q. All of these creeks you have mentioned as

coming into the valley of Willow Creek both from the

east and the west discharge their waters, when they

discharge any waters, into Willow Creek above Dell,

don't they? A. No, sir, not all of them.

Q. Which ones do not?

A. The Turner Gulch and Little Willow Creek

and Current Creek comes in below Dell.

Q. How far?

A. Turner Gulch is about a mile below; Little

Willow Creek about three miles, and I think Current

Creek is about five miles.

Q. How do they compare—or all of these come in
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above the Scott place, don't they? A. No, sir.

Q. Which one comes in below Scott's place.?

A. Current creek.

Q. Does Little Willow Creek, Current Creek and

Sheep Corral Creek that come in below Dell, do they

flow water the year around? A. No, sir.

Q. There is no water flowing in them after the

snow is gone? A. No.

Q. When lands are irrigated, and as long as they

.are irrigated during the season, the land immediately

below them in the valley are to some extent bene-

.fit^ed aren't they? [56^—507] A. Yes, sir.

Q. The ground is kept more or less moist after

the water comes out into the channel of the creek,

more than it otherwise would be ? A. Yes, sir.

Redirect Examination by Mr. HART.
Q. Mr. Derrick, you spoke of a reservoir site:

There is any number of reservoir sites clear along up

.into-Cow Valley, isn't there?

A. I think that is all it is good for.

•Q. That whole canyon for miles up is only good

for reservoir ^ites ? A. Yes, sir.

Q. Well, with the whole creek full of .reservoirs

they , are not worth anything ?

A. They don't seem to be changing hands very

fast.

Q. That has been,the way for a good many j^ears ?

A. Yes, sir.

Q. So far as the reservoir site^ are concerned,

they didn't, change hands very fast from the fact they

are worth nothing? A. No, sir.
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Q. Counsel asked you whether or not you could

tell where mining was done on Sections 21 and 28 and

made enquirj^ of you if you knew where the section.^

lines were: You don't [564—508] know where

they are? A. No, sir.

Q. All that 3^ou do know is as 3^ou testified, as I

understood you to say, that mining was done on both

sides of the gulch from where the reseryoir is clear

on up for miles? A. Yes, sir.

Q. On both sides of the gulch? In the yarious

years you yisited there, you did not testify as to the

number of persons you could see mining? The fact,

as I understand it, is that you happened to yisit there

in the seasons of the year that mining was not going

on for lack of water? A. Yes, sir.

Q. State whether or not you could see where min-

ing had been done—whene the work was going on.

A. Yes, sir.

Q. Xow, counsel asked you, or made enquiry from

you as to flood water flowing into the reseryoir: I

will ask you this question: If flood water can flow

into the reseryoir and still not be enough flood water

to constitute a big oyerflow?

Mr. HUXTINGTON.—Objected to as leading, in-

competent, irreleyant and not the best eyidence.

A. Yes, sir.

Q. There is flood water eyery year but the flood

water does not amount to sufficient to form an over-

flow eyery year?

Mr. HUNTINGTON.—Objected to as leading.

Q. State whether or not that is what you meant
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to convey. [565—509]

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Recross-examination by Mr. HUNTINGTON.

Q. When the water is coming down the canyon

you think it is flood water and can be stored, but

when it gets out into the valley then it is not flood

water and cannot be stored^

Mr. HART.—Objected to as misleading—the wit-

ness has clearly stated what he said flood water was.

Q. In cross-examination you were asked as to

what you meant by flood water, as nearly as I can re-

member, and you stated in substance that it was such

a quantity of water as was in excess of the capacity

of the ordinary channel of the creek. Now, that is

what you meant by flood water, is it ?

A. That is what I call it.

Q. And in ordinary years there is no flood water

the most of the years? A. Yes, sir.

Q. Then, assuming that your deflnition of flood

waters is correct, of course there would not be any

flood waters coming down the canyon if there were

no flood waters when it got into the valley? It is the

same water that comes down the [566—510]

canyon that comes into the valley?

Mr. HART.—Objected to as incompetent as the

side creeks send through a lot of water into Willow

Creek.

A. Generally the same; yes, sir.

Q. Now, the reservoir site in a canyon is a place



580 Tlie Eastern Oregon Land Co. vs.

(Testimony of A. A. Derrick.)

particularly suited for building a reservoir, as you

understand it?

Mr. HART.—Objected to as incompetent, witness

has not shown himself qualified, not proper cross-

'e'xamination and immaterial.

A. I don't hardly understand that question.

Q. Well, a reservoir site is a place that is adapted

to the building of a reservoir, isn't that what you

mean by a reservoir?

Mr. HART.—Objected to as incompetent, witness

iiot having shown himself qualified, not proper cross-

e'xamination and immaterial.

A. Yes, sir, that is what I would call a reservoir

site.

Q. Now, taking this particular spot where the de-

fendant company has commenced the construction of

its dam, the canyon narrows there, doesn't it?

A. Yes, sir.

Q. And on each side there is quite a high bluff of

roek? A. Yes, sir. [567—511]

Q. And above that there is a little widening of the

canyon? A. A little bit; yes, sir.

'Re-redirect Examination by Mr. HART.
'Q. And you find similar places just like that all

up and down the canyon? A. Yes, sir.

'Q. And while this might hold 7100 acre-feet there

arfe'iilaees up ih^re that will hold 40,000 acre-feet?

Mr. HUNTINGTON.—Objected to as leading and

incompetent.

Q. Isn^t there larger sites farther up the canyon?

A. It widens out and gets bigger.

Witness excused. [568—512]
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C. W. ANDERS, a witness produced on behalf of

the defendant, after being duly sworn, testified as

follows

:

(Examined by Mr. HART.)

Q. What business are you engaged in?

A. Mining.

Q. How long have you been engaged in the min-

ing business? A. Oh, about 12 years.

Q. How long have you lived in this county?

A. I don't live in Malheur County.

Q. AYliereabouts do you live?

A. I live in Huntington—Baker County.

Q. You live in Baker County. How long have

you lived there then? A. About 13 or 14 years.

Q. Are you familiar with the ground—the mining

ground—located in the canyon? Or do you know

where Emory Cole lives?

A. Yes, sir, I have been there.

Q. Are you familiar with the mining ground in

the canyon from Emory Cole's and from there on up,

clear on up for several miles?

A. Xot right from Emory Cole's.

Q. I mean above Emoiy Cole's?

A. I am acquainted with the mining ground in

Willow Creek canyon above Emory Cole's.

Q. How long have you been acquainted with that

mining ground? A. I believe in 1895.

Q. You have been acquainted with it since 1895?

A. Yes, sir. [569—513]

Q. Do you know where the defendant company
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is constructing its dam in the canyon*?

A. Yes, sir.

Q. Have von seen where that work is?

A. Yes, sir.

Q. Do you recall a prominent butte or mountain

peak called a butte right on the side ^^'here?

A. Yes, sir, where the dam is built.

Q. The dam is built where the butte is ?

A. Yes, sir.

Q. When were you first in the canyon?

A. About 1895.

Q. From that time on how often have you been in

there? A. About every year since.

Q. What seasons of the year would you visit

there? A. Spring and fall, and summer.

Q. Did you do any mining in there yourself?

A. Xothing but prospecting.

Q. You did do some prospecting work on that

creek in there ? A. Yes, sir.

Q. Did you prospect any below ^here the dam is

now located? A. Yes, sir.

Q. Along where the dam is located?

A. Yes, sir.

Q. Did you prospect any above where the dam is

located? A. Yes, sir.

Q. Now, did you find mineral and gold in your

prospecting—what did you find in your prospecting?

A. I found gold.

Q. Was it either above or below the dam?
A. Oh, both above and below. [570—514]

Q. You found gold when you were prospecting
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both above and below the dam? A. Yes, sir.

Q. Did you prospect on only one or both sides of

the creek? A. On both sides of the creek.

Q. Did you find gold on both sides of the creek?

Mr. HUXTINGTOK—Objected to as leading.

A. Yes, sir.

Q. Did you see mining operations carried on in

the canyon? Yes, sir.

Q. Where did you see those in reference to the

location of the dam site?

A. Just above the dam with hydraulic works, just

close to where the house is built now, down this way
from the cabin.

Q. Eight close to where the dam is?

A. Above the dam.

Q. Above the dam? A. Yes, sir.

Q. What was used in carrying on those hydraulic

works ?

A. Pipes leading across the creeks to giants.

Q. Were pipes on one or both sides of the creek?

A. Both.

Q. Did you see any work being done below where

the dam site is located?

A. Yes, sir, just below.

Q. When you were prospecting there what did

you find—about what class of ground ?

A. I found pretty fair prospecting ground.

Q. About what was it in the pan? [571—515]

A. From a few colors up to about three cents.

Q. How much would it average ?

A. Well, I never averaged it up, but somewheres
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near a cent probably what I panned.

Q. Do you know bow many pans—did you ever

figure it takes to make a cubic yard of earth?

A. For a ton I figure on a ton prospecting to get

a sample—I figure on about from 100 to 125 pans

according to the w^eght of the gravel or dirt.

Q. I don't know anything about the ton system.

A. Heavy gravel might weigh a little more. It

runs from about 100 to 125 pans.

Q. How does that figure out in cubic yards?

A. Somewheres near about tile same I calculate.

Q. Do you know whether mining operations were

carried on in the gulch as you have indicated down

until, we will say, about 1907 ?

A. Yes, sir, they were worked out there.

Mr. HUNTING-TOX.—Objected to as leading.

A. (Continued.) Mr. Insenhorfer worked out

there.

Q. Did you ever see Mr; Insenhorfer working out

there? A. Yes. sir.

Q. What years did you see him in there?

A. I saw him in there from the time I first com-
menced prospecting in there; that is the time Mr.
Gole and Mr. Martin and Washburn and them fel-

lows were mining in there until 1907.

Q. Did you ever see Mr. Leonard Cole working in

the canyon?

A. I saw him in the canyon and was with him in

the canyon^—managing the work. [572—516]

Q. What is the character of the ground on both
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sides- of the canyon, both sides of the creek, from say

ha;lf a mile below where the dam, is up tofive or six

miles above where the dam is? What is the charac-

ter of the gTound as to whether it carries mineral or

not?

A. It is gravel bars, both sides of the creek all

the way up to Basin Creek from below where the

dfim is now, say a quarter or half a mile below, you

will find placer- ground or gold-bearing ground.

Q. What is the land generally known as—placer

ground or mineral ground ?•

A. As placer mining ground ?

Mr: HUNTINGTOK—Objected to as incompe-

tent, irrelevant, immaterial and leading.

Q. How long has it been called that to your

knowledge ?

A. I have been told for more than thirty years.

Mr. HUNTIXaTON".—Move to strike out as hear-

say and not the best evidence.

Q. What do you know about its general reputa-

tion as to whether it has been known as mining

property?

Mr. HUNTINGTON.—Objected to as hearsay and

not the best evidence.

A. It has been called a placer mine.

Q. Does that apply to only one or both sides of

the creek? A. Both sides of the creek. [573

—517]

Cross-examination by Mr. HUNTINGTON.
Q. You say that you are a miner ?

A. Yes, sir.
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Q. How long have you been engaged in mining?

A. I have been engaged in mining for about 12

years, mining for myself.

Mr. HAET.—Do you know who was in possession

of the property on both sides of the creek, along

where the dam is located, speaking generally from

the years 1895 until 1907?

Mr. HUNTINGTON.—Objected to as incompe-

tent and calling for the conclusion of the witness.

A. Mr. Insenhorfer and Leonard Cole.

Mr. HART.—Was their possession secret or pub-

lic, or how ?

Mr. HUNTINGTON.—Objected to as leading and

incompetent.

A. They never seemed to hide that they did not

own it—they always claimed they owned it to me and

everybody else that I know of.

Mr. HART.—^Were you acquainted with other peo-

ple who visited that ground during those years and

who lived in that general vicinity? A. Yes, sir.

Mr. HART.—Amongst the people who came or vis-

ited around that property during those years what

was the reputation of that property as to who owned

it and w^ho w^as in open and public [574—518] pos-

session of it ?

Mr. HUNTINGTON.—Objected to as leading and

incompetent.

A. Leonard Oole and Insenhorfer.

Mr. HUNTINGTON (Cross-ex. Continued).

Q. How long did you say you have been mining ?

A. For myself about twelve years.
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Q. Are .you still mining'? A. Yes, sir.

Q. What were you doing prior to that time ?

A. Well, I was contracting before that, but still

I was prospecting ever since I was seventeen.

Q. How old are you?

A. I will be 47 this fall.

Q. So that off and on you have been mining ever

since—for the last thirty years?

A. I have prospected, not mined ; then I went to

mining twelve years ago.

Q. What is the difference ?

A. A W'hole lot of difference. Prospecting is go-

ing around through the hills; mining is ground or a

piece of property that is supposed to be worth—or

valuable.

Q. Who were you working for when you were

prospecting ? A.I was working for myself.

Q. Did you prospect all the way up the canyon

from the lower end of the canyon ?

A. From about a quarter of a mile below the dam,

or something like that ; it may have been a little far-

ther—it might have been half a mile, I didn't meas-

ure it. [575—519]

Q. What year was that ?

A. I have been there all the way from 1895 up to

a few years ago.

Q. And prospected every year up through the can-

yon ?

A. Not every year. My brother lives right there

near and I w^ent down there prospecting.

Q. Every time you went down there you pros-
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pected

?

A. No, not.eyery time.

Q. Can you give us an idea, liow many times since

1895 you have been in tlie canyon prospecting?

A. Five or six years.

Q. Can you indicate about what yeaijs theywere?

A. Oh, 1895 up to '96,, 7 and 8^;, somewheres in

there.

Q. As late as 1898? A. Yes, sir.

Q. And later than that ?.

A. Yes, sir, I have been down there. Let's see,,

I was down there in 1905.

Q. You were prospecting then?

A. Yes, sir, I was camped on Basin Creek and

prospected in all of Willow Creek Canyon right then.

Q. Did you prospect over this particular locality %

A. Yes, sir.

Q. Who was there at that time ?

A. Mr. Insenhorfer had charge then.

Q. Why were you prospecting on that ground ?

A. To satisfy my own self.

Q. When you were there in 1895 who was there ?

A. I believe that was the year that Mr. Martin

and Mr. Washburn were there.

Q. What were they doing there? [576—520]

A. Hydraulic mining.

Q. Do you know how long they mined there ?

A. No, I didn't keep any time on them.

Q. Did you find someone there every time you^

went down to prospect ?

A. Oh, I don't know as I did every time;, I don't

know as I seen them every time I went down the can-
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yon. I wasn 't looking for them.

Q. Did you satisfy your curio^fsity by your pros-

pecting? A. Yes, sir.

Q. Why did you go there prospecting more than

once ?

A. The property was for sale and I had corre-

spondence with people who wanted to buy mining

property.

Q. You were then investigating with a view of

negotiating a sale of it *?

A. Yes, sir, I had a price for it.

Q. What was the price of it?

Mr. HART.—Objected to as incompetent and im-

material.

A. That was their part of it.

Q. You never found out their price of it ?

A. I guess they had their price.

Q. But it took you four or five different years to

satisfy yourself about the price? A. Why, no.

Q. And during all that time you didn't know what

they were asking for it ?

A. They said they would set the figure after I

got the mine there.

Q. Did they indicate anything about their terms

for it? [577—521]

A. Yes, sir ; I think something like $30,000 they

w^anted for it.

Q. They wanted something like $30,000 for it?

A. I think so.

Q. How much ground did that cover ?

A. It covered from the mouth of Mormon Basin
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•Creek down to below where the reservoir dam is now.

Q. You knew they never had acquired title to

the property, didn't you?

A. I never knew anything about the title.

Q. You Avere willing to investigate the ground

and spend three of four years prospecting, but you

never looked at the title ?

Mr. HABT.—Objected to as incompetent, irrel-

evant and not proper cross-examination.

A. They agi'eed to furnish title.

Q. Who did? A. Insenhorfer and Cole.

Q. What did Washburn have to do with it?

A. I suppose he probably bargained for it.

Q. Did he claim to be one of the owners of it?

A. I don't think he claimed to; he didn't tell me
he owned any of it.

Q. But 3"ou never did succeed in finding a pur-

chaser for it ?

A. Yes, sir, I did, but there was other contracts

ahead of mine, and I couldn't hold my men long

enough.

Q. When did you find a purchaser for it?

A. The first in 1895.

Q. Who was the purchaser?

A. A company from Utah—a j^lacer mining com-

pany. I forget their names. I know their name,

but I can't remember—I [578—522] know their

names.

Q. Did they come out to look at it?

Q. Yes, sir; they came out to look at it.

Q. What was his name ? But you do not remem-
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ber his name ? A. No, sir.

Q. When was that? A. In 1895.

Q. That is the only time you ever found a pur-

chaser for it ? A. Yes, sir.

Q. And he was to pay $20,000?

A. $30,000, I think. I think that was the price

asked.

Q. There was a house there at that time?

A. There was an old house up at the mouth of

what is called Boswell Creek, the way I imderstand

it.

Q. How far below there did they do hydraulic

mining? A. Below that house?

Q. Yes, sir.

A. They done mining all the way for probably a

couple or three miles.

Q. They did hydraulic mining all the way for a

couple or three miles?

A. Not hydraulic mining for three miles below,

but they done hydraulic mining just where they got

the new house now or moved it to.

Q. That is above the dam site?

A. Yes, sir; that is above the dam site. I seen

where somebody had been ground-sluicing from the

ditch.

Q. From the side of the hills ?

A. Where the dam is now I saw where it looked

like ground sluicing had been done just below where

the reservoir is now. There was no reservoir then,

but as near as I can place it it [579—523] was

just about there.

Q. But you don't mean to say the ditch went down
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below where the dam site is?

A. Xot just then ; thev extended it since.

Q. When?
A. 1903, I think, the other work. I don't know

who done the ground sluicing, but I saw that there

since.

Q. And you don't know who extended the ditch?

A. I think—

Q. Say if you know?

A. Robert Wood was there working on the ditch.

Q. And that ditch, then, was extended down be-

low the dam site ?

A. About even with it or somewheres close to it.

Q. You think it was about even with the dam site ?

A. Yes, sir; it might have been a little past. I

didn't exactly measure it; I wasn't there measuring

it exactly.

Q. You did not measure it to see ?

A. Ko, but I know the ditch was there some place.

Q. How many pans did you say there was to a

ton?

A. From 100 to 125 pans. You can pan it in 100

if you can pan 20 pounds to the j^an ; I can do that.

Q. Then you call that pretty rich placer ground

you have in this country ?

A. Just medium placer ground.

Q. That placer, according to your judgment, was

well worth working?

A. Yes, sir; that is what I thought.

Q. And if you had it you would have thought it

well worth acquiring title to ?
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A. Why, of course, if I had tlie ground for min-

ing purposes.

Q. Bid you ever look at the placer filings of Insen-

horfer [580—524] and Cole ?

A. I saw maps.

Q. You knew they had not located any ground be-

low where this dam is

—

Mr. HAET.—Objected to as incompetent, irrel-

evant, immaterial, not proper cross-examination,

calling for the conclusion of the witness and is con-

trary to the record.

A. I supposed they owned it clear down to where

the dam is now and below.

Q. ,You knew they had not located on the ground

in the canyon?

A. That is what they told me, they had it located

—

from the map it looked like they had it all covered.

Q. The entire canyon?

A. From the mouth of Basin Creek down to just

below where the reservoir is now.

Q. You understood all that was covered by their

filings ?

A. I supposed so. There might have been a little

corner or something that did not exactly square in.

Q. Couldn't you tell?

A. It looked from his map as though it was pretty

well covered.

Q. If it hadn't been covered j^ou would have

located it yourself ?

A. If I didn't have no water for it, I wouldn't be

bothering somebody else.
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Q. Have you been engaged in any other business

than mining during the last ten years ?

A. Oh, I have worked at odd jobs. I am mining

now and have been for a long time.

Q. What is your brother 's name ? [581—525]

A. Albert Anders.

Q. How far does he live from this so-called placer

ground ?

A. I suppose it must be about a mile from the

Mormon Basin Creek, I tliink.

Q. And about how far from the dam site ?

A. Jt must b€ three or four miles down there ; I

don't know exactly.

Witness excused. [582—526]

[Testimony of John Thompson, for Defendant.]

JOHN THOMPSON, a witness produced on be-

half of the defendant, after being duly sworn, testi-

fied as follows

:

(Examined by Mr. HART.)

Q. Where do you live ? A. In Huntington.

Q. How long have you lived at Huntington "?

A. About 13 years.

Q. You have lived at Huntington 13 years'?

A. Yes, sir. Then I have lived up the river not

more than 25 miles or so from Huntington for 31

years.

Q. How long have you lived in this general vicin-

ity—this part of Oregon ?

A. Thirty-one years.

,Q. Thirty-one years ? A. Yes, sir.

Q. Are you familiar—do you know of the loca-
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tion of the mining ground in the canyon of Willow

Creek?

A. Yes, sir ; I have been over a part of it.

Q. ,Do you know how long they have been mining

gold in that canyon ?

Q. AVell, I seen men working there in 1879.

Q. You saw men working there in 1879'?

,A. Yes, sir.

Q. That is thirty years ago ? A. Yes, sir.

Q, Whereabouts was he working at that time %

A. Working at the mouth of Momion Basin can-

yon where it empties into Willow Creek. [583—527]

Q. Was that canyon known as mining property at

that time ? A. Yes, sir.

Q. What was he mining for?

A. Mining for gold.

Q. Did you ever see mining carried on in the can-

yon after that?

A. I seen them working that time was all.

Q. You saw them working at that time?

A. Yes, sir.

Q. Did you ever ^dsit the canyon after that time ?

A. Yes, sir; I come and fetched a load of China-

men for Mr. Cole about nine or ten years ago, I

should judge it was; I don't know, particularly.

Q. Where did the Chinamen come from?

A. Huntington.

Q. AVhere did he take them to ?

A. To the cabin there on the diggings down on

Willow Creek.

Q. Mr. Cole sent them in there?
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A. Yes, sir.

Q. That, you say, was about ten years ago?

A. Nine or ten, I ain't sure which.

Q. Do you know a gentleman by the name of Mr.

Wood? A. Yes, sir.

Q. ,Was he along with you at that time ?

A. He came ahead of me. He had a hack and

fetched the boss Chinaman.

Q. He took somebody in, too %

A. He took the boss Chinaman in.

Q. How many did you take in ? , A. Seven.

Q. JDid you go down the canyon in below where

the house is at [584—528] that time ?

A. No, sir; I did not.

Q. Did you see at that time where they had been

mining %

A. Yes, sir ; I saw where there had been a lot of

work done.

Q. Was that below, or above, or where in refer-

ence to the cabin ?

A. Well, it was a little bit below the cabin.

Q. Was that below or above or where with refer-

ence to the first place where you saw men mining

thirty years ago? A. Oh, it is away below.

Q. How many miles below?

A. Well, I ain't right sure ; I should judge it was

between two or three miles.

Q. Were you ever in the canyon at any other

time? A. No, sir.

Q. Do you know what the character of the ground

in the canyon has been known as—what its reputa-
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tion is as to whether or not it was mining property

for the last thirty years?

Mr. HUNTINGTON.—Objected to as incom-

petent and immaterial.

A, No, sir; I never knew anything about it.

Q. Have you ever heard it talked about by peo-

ple?

A. No, sir; I never talked to anyone about it.

Q. You never talked to anyone about it; then, of

course, you would not know its general reputation.

What season of the year was it when you were taking

these Chinamen in ?

A. I guess it must have been March. I ain't

right sure, but I know it was in the spring of year,

because the snow as just going off. [585—529]

Cross-examination by Mr. HUNTINGTON.
Q. Do you know who the men were you saw there

the first time you was there ?

A. Well, one was Mr. Boswell, and the other was

his partner; I don't know who he was.

Q. Do you know how long Mr. Boswell remained

there? A. No, sir; I don't.

Q. Were you in the canyon again after that time

until you took the Chinamen in? A. No, sir.

Q. And those were the only two times you were

ever down there ? A. Yes, sir.

Q. Do you know how long the Chinamen stayed

there? A. I don't.

Q. And do you know what the arrangement was

under which they went in there ?

A. No, sir; I don't.
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Q. What is your business, Mr. Thompson.

A. Teamster.

Q. You live now at Huntington, but you said you

formerly lived up the river. You meant Burnt

River when you said "the river"?

A. Yes, sir; but I live in Huntington now.

Q. Can you not recall the year when you took the

Chinamen in ? A. No, sir ; I am not right sure.

Q. It may be ten years ago ; and may have been

nine years ago ; and it may have been eight years ago ?

A. Yes, sir. I think it is more than eight years.

I am not sure; I couldn't tell. [586—530]

Q. Then you think it was somewhere along in

March of 1808 or '99?

A. Yes, sir ; some place along there ; I ain 't sure

just when it was. I couldn't tell.

Q. Was Mr. Cole there at that tune ?

A. He was in Huntington running the butcher-

shop.

Q. Was Mr. Insenhorfer there at that time?

A. No, I don't think he was.

Redirect Examination by Mr. HART.
Q. Mr. Thompson, at the time you took the China-

men there, you say that was in the spring of the

year? A. Yes, sir.

Q. And you put them out at the cabin ?

A. Yes, sir.

Q. Did 3^ou see below the cabin where work had

been going on, mining ?

A. Just a little piece below the cabin just as far

as I could see. I just stayed there and eat my dinner
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and didn't walk around any.

Q. But you saw where work had been carried on?

A. Yes, sir ; I saw where work had been carried

on.

Q. The previous years?

A. Yes, sir; I don't know how long; some of it

had been done a long time.

Witness excused. [587—531]

[Testimony of Robert Wood, for Defendant.]

I^OBERT WOOD, a witness produced on behalf

of the defendant, after being duly sworn, testified as

follows

:

(Examined by Mr. HART.)
Q. Where do you live, Mr. Wood ?

A. I live in Huntington.

,Q. How long have you lived in the State of

Oregon? A. Thirty-one years.

Q. What part of the State of Oregon have you

lived in during that time? A. Baker County.

Q. Do you know the location of the mining prop-

erty in the gorge of Willow Creek in Malheur

County? A. Yes, sir.

Q. I have reference to the property owned at one

time by Leonard Cole and others and property in

that \dcinity in that gorge. A. Yes, sir.

Q. Were you ever in there ? A. Yes, sir.

Q. How long have you been acquainted with the

property in that place—that locality?

A. About nine years ago was the first time I was

there.

Q. You were there nine years ago?



600 The Eastern Oregon Land Co. vs.

(Testimony of Roloert Wood.)

A. Yes, sir.

Q. What business are you engaged in"?

A. Now?

Q. Yes, sir. A. I am a contractor. [588

—

532]

Q. Have you been engaged in business during the

years you have lived in Oregon at Huntington?

A. Yes, sir.

Q. What business have jou followed?

A. I have been in the stock business—cattle and

horses, hotel business and butcher business.

Q. What was the occasion of your visiting that

property you say nine or ten years ago, whenever

that was ?

A. I brought a Chinaman over there.

Q. Who caused you to take a Chinaman over

there ? A. Mr. Cole and Mr. Insenhorfer.

Q. What caused them to do so?

A. They had leased the ground and was going to

work it.

Q. The Chinamen had? A. Yes, sir.

Q. Who from?

A. Mr. Cole and Mr. Insenhorfer.

Q. Anybody else take Chinamen over there ?

A. Mr. Thompson did.

Q. Had you ever been over to that mining prop-

erty previous to that time? A. No, sir.

Q. After that time, were you ever at the mining

claims? A. Yes, sir.

Q. When Avere you there?

A. Seven years ago this fall. I had a contract
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there to fix the ditch.

Q. Who did you have a contract from ?

A. From a man by the name of Taylor.

Q. Did he have a lease of it from Cole—the prop-

erty? A. I imderstood so. [589—533]

Mr. HUNTINGTON.—Objected to as not the best

evidence and hearsay.

WITNESS.—That is what I understood—he had

it leased from them.

Q. What was his name, did he say?

A. Taylor.

Q. Did Mr. Taylor or Mr. Cole say anything to

you about the fact that Taylor was working there ?

Mr. HUNTINGTON.—Objected to as incompe-

tent, hearsay and not the best evidence.

Q. Did Mr. Cole give you any instructions about

the fact that Taylor was working there?

Mr. HUNTINGTON.—Objected to as incom-

petent, hearsay and not the best evidence.

A. Yes, sir.

Q. Now, that was seven years ago, you say?

A. This fall
;
yes, sir.

Q. And how long were jow. working on the ditch ?

A. Well, I went in September, I believe, and

stayed there until snow drove me out, and I couldn't

work any longer.

Q. About how long in months was that?

A. Oh, it would be probably three months.

Q. Have you been in there recently in the last

year ? A. No, sir.

Q. When was the next time you were in there ?
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A. I haven't been there since.

Q. You haven 't been in there since then *? [590

—

534] A. No, sir.

Q. Do you know where that big promomtory or

butte is about a mile or a mile and a half below where

the cabin was? A. Yes, sir.

Q. You may state how far down the creek the

ditch extended in reference to this butte or promoni-

tory. A. It goes right below it.

Q. Below the promomtory?

A. I finished the ditch, it lies right below it down

below the canyon.

Q. When you first went there with the Chinamen

nine years ago, and Mr. Thompson, did you see any

mining done there then 1 A. Yes, sir.

Q. Where ? Did you notice the cabin that stood

there at that time 1 A. Yes, sir.

Q. About how far above this promomtory or

butte was that cabin ?

A. Well, I should judge it would be from three-

quarters to a mile or more.

Q. Three-quarters of a mile to a mile ?

A. Yes, sir.

Q. How long were you there at the time you took

the Chinamen there ?

A. I stayed there over night.

Q. Where did you observe work being done in the

creek at that time with reference to the cabin,

whether below or above it ?

A. Below it and above it, both.

Q. In reference to the cabin? A. Yes, sir.

[591—535]
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Q. How far below the cabin was work being

done?

A. Oh, probably a quarter, and maybe not that

far.

Q. Now, you went back two or three years after-

wards—seven years ago and did the work on the

ditch? A. Yes, sir.

;Q. When you were there the first time did you

observe the ditches?

A. I could see a ditch over on the hillside
;
yes, sir.

Q. When you were there and worked on the ditch

did 3"ou observe where the men had been working and

mining gold?

A. Yes, sir, and mining then too, running hy-

draulic.

Q. What were they mining for? A. Gold.

Q. .How were they mining and what with ?

A. Hydraulic.

Q. They had giants there ? A. Yes, sir.

Q. How many giants did they have at work ?

A. He had one at work then.

Q. He was working one giant then?

A. Yes, sir.

Q. Where was that giant at work with reference

to that butte? Was it below or above or by the

butte ? A. It was above it.

Q. How far above the butte ?

A. Oh, between three-quarters to a mile.

Q. Now, did you observe at that time whether any

mining had been carried on and was carried on below

the butte ?
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A. I could see where prospecting had been done,

where the holes had been made.

Q. How much mining had been done at these

places, could you tell ? [592—536]

A. I couldn't tell.

Q. Did you see any rockers'? Where it had been

mined with rockers ?

A. No, sir, I didn't notice them.

Q. Do you know where they mined in the spring

and summer where it would often be filled up by the

rush of snow water in the \\dnter?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant and immaterial.

Q. Did you observe that?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant and immaterial.

A. Yes, sir.

Q. How far below the butte did you observe this

prospecting going on?

A. Probably half a mile below.

Q. Were they mining on both sides or what par-

ticular side of the creek, or where ?

A. Well, there was a great deal of mining done on
both sides of the creek.

Q. Is that true both above and below the dam %

A. Yes, sir.

Q. Below the butte was there evidence of where
they had mined on both sides of the creek?

A. Yes, sir.

Q. Did you see any gold taken out there ?

A. Yes, sir. [593—537]
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Q. How many clean-ups were made while you

were there?

A. They cleaned-up once w^hile I was there.

Q. Do you know how much gold w^as taken out %

A. No, sir; I seen it but I don't know. I don't

know whether I seen it all or not but I seen some of

it.

Q. But you saw some taken out ?

A. Yes, sir.

Q. Do you know what that ground was known as

during the j^ears you have spoken of, as to whether it

w^as commonly and generally known as mining

ground %

Mr. HUNTINGTON.—Objected to as incompe-

tent immaterial and hearsay.

A. Yes, sir.

Q. Well, was it?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. Did that general reputation pertain to both

sides of the creek or only one ?

Mr. HUNTINGTON.—Objected to as incompe-

tent, immaterial, hearsay and leading.

A. To both.

Q. Did it pertain to the ground both above and

below both sides or only on one side ?

A. Why, I understood it was both sides.

Q. Now, have you ever been there since that

time? [594—538] A. No, sir.

Q. How many men were at work when you were

there putting in the ditch?
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A. Do you mean for my work?

Q. No, mining if any '^ A. Two.

Q. How many did you have working on the

ditch?

A. Oh, I had sometimes eight, ten and sometimes

twelve.

Q. You took that by contract ? A. Yes, sir.

Q. And how much was the contract price %

A. I was to receive so much a yard for digging

the ditch.

Q. How much did that amount to in the total ?

A. I don't know; I never finished the ditch. It

never was finished, not altogether.

Q. Was the ditch to extend down farther than

where you quit?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. Then you quit work because of the falling

snow? A. Yes, sir.

Q. Do you know how much farther down the

ditch was extended after you left there ?

A. I don't know whether it was extended at all or

not.

Q. You don't know how much farther it was ex-

tended? A. No, sir.

Q. I wish you would tell me as near as your mem-
ory goes the full amount that you were to receive for

the work that you did do. Of course, I know that a

man can't remember back years and give the cents.

[595—539]

Mr. HUNTINGTON.—Objected to as incompe-
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tent and leading.

A. $1.75 for dirt, and $2.50 for rock work.

Q. About how mueli did it all come to?

Mr. HUNTIXGTO'X.—Objected to as incompe-

tent.

A. Well, it come to probably $1,200 or $1,400.

Q. Now, was the work which you were carrying

on, was it done in secret, or public and open, or how?

Mr. HUNTINGTON.—Objected to as leading and

calling for the conclusion of the witness.

A. It was public; yes, sir.

Q. Was it open so that anyone could see and

know?

Mr. HUNTINGTON.—Objected to as leading and

calling for the conclusion of the witness.

A. Why, of course.

Q. Was the men mining there; state whether or

not their work was open and public or secret ?

Mr. HUNTINGTON.—Objected to as leading and

calling for the conclusion of the witness.

A. Why, sui'e.

Q. Sure what? A. It was open and public.

Q. It was done the same as other mining claims

—

state whether or not it was done in that manner, open

and public? [596—540]

Mr. HUNTINGTON.—Objected to as leading and
calling for the conclusion of the witness.

A. Yes, sir.

Q. AYas there any objection raised by anybody to

the mining work or your work there?

Mr. HUNTINGTON.—Objected to as leading and
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calling for the conclusion of the witness.

A. No, sir.

Cross-examination by Mr. HUNTINOTON.
Q. You say you were contracting; that has been

your business? A. Yes, sir.

iQ. What kind of contracting?

A. Do you mean now?

Q. Yes, sir. A. Take any kind of contract.

Q. Ditch work?

A. Ditch work or anything ; take any kind of con-

tract.

Q. You took one Chinaman over, as I understood

you ?

A. The boss Chinaman rode with me in a hack;

yes, sir.

Q. Now, how long did you remain over there?

A. At that time? [597—541]

Q. Yes, sir.

A. I stayed there over night.

Q. You occupied the cabin there, the old Boswell

cabin? A. Yes, sir.

Q. Could you give us the year when that was?

A. It was nine years this spring.

Q. That would be 1900.

A. Yes, sir, so far as I can remember.

Q. Now, two years after that was the first time

you next went in? A. Yes, sir.

Q. When you went there nine years ago there

was no one there when you got there?

A. No, sir. Only the Chinamen we brought.

Q. I mean only those Chinamen?
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A. Yes, sir.

Q. Was the cabin locked up or just open and you

went right in ?

A. I think it was locked and we had the key; that

is if I remember right.

Q. And was there anything in the cabin? That

is, had it been recently occupied?

A. Yes, sir, stoves and cooking utensils.

Q. There was no provisions or bedding?

A. The Chinamen brought some with them.

Q. You did not find flour and that sort of stuff

there? A. I didn't look for anything; no, sir.

Q. And that is the time Mr. John Thompson

went with jom or followed you? A. Yes, sir.

Q. Do you know how long the Chinamen re-

mained there? [598—542]

A. Why, they worked there that summer all sum-

mer until fall.

Q. They were not there when you went back in

two years afterwards?

A. No, sir, they wasn't when I went back two

years afterwards. They worked that summer.

Q. Were you ever there after taking the China-

men in until you went to work on the ditch ?

A. No, sir.

Q. You don't know when they quit?

A. Yes, sir, I know when they came back to Hun-
tington. The boss lived in one of my houses.

Q. When did they come back?

A. That fall, the same fall.

Q. Now, there was no mining done there from
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that time until you went back to work on the ditch

was there? A. Well, I don't know.

Q. You don't know of any? A. No, sir.

Q. Now, this ditch: What was the condition of

it when you started to work on it?

A. Well, I cleaned out the old ditch in the first

place.

Q. Well, what was the old ditch?

A. It had a good deal of dirt come into it and I

cleaned it out.

Q. Was your work a continuation of the old

ditch?

A. I continued the old ditch and built a new

ditch too.

Q. Did you build a new ditch clear from its be-

ginning?

A. At the head there was a small ditch and I en-

larged it and when it got down farther there was no

ditch and then 1 built a ditch from there on down.

Q. Did you work on more than one ditch?

A. Yes, sir. [599—543]

Q. Where were they?

A. One on each side of the creek.

Q. How long was the one on the right-hand side

of the creek as you go up?

A. Probably a mile and a half.

Q. Is that the ditch that was small and filled up

and you had to rebuild it part of the way ?

A. Part of it
;
yes, sir.

Q. Now, take the ditch on the left-hand side of

the creek going up, what was its condition?
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A. Well, it needed some cleaning out and we

cleaned it out. And they run the water in and com-

menced mining as soon as I cleaned it out.

Q. 'They run the water in it down as far as the old

ditch had been completed ? A. Yes, sir.

Q. And then you extended the ditch down far-

ther so that it was opposite that butte ?

A. Yes, sir, a little past it.

Q. Well, you were there, do I understand you to

say, they were mining while you were digging that

ditch?

A. Wliile we was digging on one ditch they was

mining on the other.

Q. That was in September—then they do mine

in there sometimes in September?

A. Yes, sir, if they have got water they do.

Q. They had water that year, did they?

A. They had some
;
yes, sir.

Q. Were they working with a giant at that time ?

A. Yes, sir.

Q. Who was handling the giant? [600—544]

A. An old gentleman named Solee and a man by

the name of John Titus.

Q. How long did they stay there ?

A. I left them there when I came away.

Q. After the snow came then? A. Yes, sir.

Q. Were they still mining ?

A. Well, they couldn't mine very much, there

was a good deal of snow in that creek.

Q. And you only saw them take out a part of one

clean-up? A. Yes, sir.
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Q. Now, how much gold—could you give us any

idea how much gold you saw them take out ?

A. I don't know as I saw all they took out; I seen

some in a bottle.

Q. What kind of a bottle was it and how full was

it?

A. It was a small bottle they showed me with

principally nuggets in it.

Q. When you say a small bottle, how small was it?

A. Oh, you have see these bottles that have pills

in them.

Q. A little round bottle about as big as your little

finger? A. Yes, sir, about twice as big.

Q. And about how long—about two and a half

inches? A. Yes, sir.

Q. And how full? A. It was about full.

Q. And that was all the gold you saw?

A. That was all the gold I saw; yes, sir.

Q. Do you know how long they had been working

there, or were they working when you went in?

A. The}^ was working but not mining. [601

—

545]

Q. They were not sluicing?

A. They was prospecting and working along the

creek here and there until we cleaned the ditch, and

then they went to work as long as they got the water.

Q. How high up did they work at any time while

you were there above the cabin?

A. Probably a quarter of a mile.

Q. A quarter of a mile ? A. Yes, sir.

Q. Did you see them doing any work above that?
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A. No, sir.

Q. And then they worked on down to about oppo-

site the cabin or a little below, as I understood you?

A. They worked in one place while I was there;

I don 't know what they done after I left.

Q. Was that above or below? A. Above.

Q. When you say the ditch w^as never finished,

you mean it was never finished as far as it was sur-

veyed? A. Surveyed part while I was there.

Q. You said you left before the ditch was fin-

ished? A. I did not finish the ditch.

Q. You mean by that you did not finish it as far

as they had surveyed it? A. No, sir.

Q. That is w^hat you mean? A. Yes, sir.

Q. Did they use the water in that ditch on the

left-hand side of the creek that fall while you were

there—the high ditch? A. Yes, sir.

Q. They used the water in that ditch? [602

—

546] A. Yes, sir.

Q. How far down to the cabin?

A. I run the water clear down below that butte

in that ditch myself.

Q. I am asking you how far they brought the

water to use it, not how far you brought it ? Where

did they use the water?

A. In the mines on the left-hand side of the creek

as you go up.

Q. As low down as the cabin or above the cabin?

A. Above.

Q. What became of the water? You say you run

water in the ditch farther down, was that water
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turned back into the creek? A. Yes, sir.

Q. Ran do^^^l the side of the hill ?

A. Yes, sir.

Q. Did it wash out the side of the hill some?

A. Not very much.

Q. Wouldn't it affect the surface where the

water ran down?

A. It would if it ran long enough.

Q. How long did it run?

A. Just to see if it would run there. That was

all I cared for.

Q. To see that your ditch was on grade ?

A. Yes, sir.

Q. You were asked about the arrangement be-

tween Cole and Insenhorfer with the Chinamen.

You said the Chinamen leased it. Do you know what

the Chinamen paid for the lease ? A. No, sir.

Q. You don't know what the terms of the lease

were? A. No, sir. [603—547]

Q. Did you ever talk to the Chinamen after they

came back from there about the result of their work?

A. Yes, sir.

Q. As a matter of fact, they didn't make it pay?

A. I asked them how they done and they said,

'^ All right."

Q. Did they say they were going back the next

season?

A. Well, I didn't ask them that; no, sir.

Q. They didn't come back any more so far as you

know? A. No, sir.

Witness excused. [604—548]
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M. D. KELLY, a witness produced on behalf of

the defendant, after being duly sworn, testified as

follows

:

(Examined by Mr. HART.)

Q. Where do you live, Mr. Kelly f

A. I live on Willow Creek close to Vale.

Q. How long have you lived on Willow Creek*?

A. I have lived there ever since 1877.

Q. What ground—what is the description of your

place where you live"?

A. It is the southwest quarter of Section 4, Town-

i^ip 16 South, Range 43 East.

Q. And how long have you lived there ?

A. On that place? A. Yes, sir.

A. I have lived there ever since 1877.

Q. Are you acquainted with Mr. Leonard Cole ?

A. Yes, sir.

Q. Are you acquainted with the gorge—the Wil-

low Creek gorge on beyond Cole's property.

A. Yes, sir, some.

Q. Have you ever been up that gorge?

A. Yes, sir, I have been up there a few times.

Q. Do you know what the reputation—do you re-

member where that butte stands up there?

A. Yes, sir, I know where the butte is.

Q. Have you been there since the defendant com-

pany has been constructing the dam?

A. No, sir, I have not. [605—549]

Mr. HART.—I think it is practically conceded the

dam is there at the butte ?
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Mr. HUNTINGTON.—Yes, sir, the prominent

butte is one end of the dam.

Q. Are you acquainted with the general charac-

ter of the ground up that gorge, and as to its general

reputation, state whether or not that it is mining

ground or contains mineral'?

Mr. HUNTING-TON.—Objected to as incompe-

tent, not the best evidence and hearsay.

A. It has the reputation of being mining ground.

Q. And how long has it been generally and com-

monly known as mining ground?

Mr. HUNTINGTON.—Objected to as incompe-

tent, not the best evidence and hearsay.

A. Well, there has been some mining done there,

some little mining done there for fifteen or twenty

years in that Willow Creek canyon.

Mr. HUNTINGTON.—Move to strike out the

answer as not responsive to the question and incom-

petent.

Q. How long have you generally known, or

among people lining in that vicinity that that was

mining ground or carried mineral or gold there ?

A. Well, I have known of a little mining being

done there for fifteen or twenty years ?

Q. Do you know of the fact of Leonard Cole and

Mr. Insenhorfer [606—550] mining there?

A. I understood they were but I never saw them

there.

Q. What was generally known about the fact that

they were mining in there ?

Mr. HUNTINGTON.—Objected to as incompe-



The Willow River Land & Irrigation Co. 617

(Testimony of M. D. Kelly.)

tent, not the best evidence and hearsay.

Q. Was it commonly and publicly known that

they were carrying on mining operations in there %

Mr. HUNTINGTON.—Objected to as incompe-

tent, not the best evidence and hearsay and leading.

A. Yes, sir, it was.

Q. How long was that opinion—that common in-

formation that they owned the ground and carried

on mining operations there f

Mr. HUNTINGTON.—Objected to as incompe-

tent, not the best evidence, hearsay and leading.

A. Oh, for seven or eight years.

Q. And, so far as you know, they have been doing

work in there longer than that?

Mr. HUNTINGTON.—Objected to as incompe-

tent, not the best evidence, hearsay and leading.

A. Perhaps.

Q. Are you acquainted—or does Willow Creek

flow through any portion of your land ? [607—551]

A. Yes, sir.

Q. Are you acquainted with the general condition

of the creek as it flows through that property in the

various seasons of the year? A. Yes, sir.

Q. Are you generally acquainted with the prop-

erties owned by the defendant company along the

valley of Willow Creek that Willow Creek adjoins?

A. Yes, sir.

Q. Are you acquainted with the influence and

effect which the overflow water during the flood

season may have upon the lands along Willow Creek

valley? A. Yes, sir.
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Q. You may state whether or not the overflow

water in the flooding of the lands is of a beneficial

or a detrimental nature to the lands that it over-

flows. A. I consider it is a detriment.

Q. Do you know persons living in the valley who

have taken precautions to prevent the water from

overflowing or flooding the lands?

A. Yes, sir; they have some.

Mr. HUNTINGTON.—Move to strike out as lead-

ing, incompetent and hearsay.

A. Who do you know of having done that or

taken precautions of that nature ?

A. Well, Mr. Logan and Mr. Weaver and Mr.

Cole and myself.

Q. What was the nature of the construction used

by the various parties to prevent their lands from

being ovei^owed?

A. By digging canals or ditches. [608—552]

Q. Did any of them put up any embankments?

A. Yes, sir.

Q. Then by ditches, canals and embankments?

A. Yes, sir.

Q. Do you know Mr. Clagett? A. Yes, sir.

Q. Do you know whether he knew, well, for the

last year or more that persons living in the valley

have built ditches or constructed embankments so as

to prevent flood water from flowing on their land?

Mr. HUNTINGTON.—Objected to as incompe-

tent for any purpose, and if for the purpose of im-

peachment, no foundation has been laid and there-

fore it is incompetent and immaterial.
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A. I don't hardly know whether he has or not,

but for the last six or eight months

—

Q. Well, say for the last six or eight months?

Mr. HUNTINGTON.—Objected to as incompe-

tent for any purpose, and, if for the purpose of im-

peachment, no foundation has been laid and there-

fore it is incompetent and immaterial.

A. Yes, sir.

Q. Do you have any of the company's land

leased? A. Yes, sir.

Q. What piece of property is it you have leased?

A. Well, I have got the southeast quarter of Sec-

tion 5, Township 16 South, Range 43 East. [609—

553]

Q. Any other property?

A. And then I have 480 acres leased in Sections

23 and 25; I think that is the numbers.

Q. Now, the company's land you speak of having

leased in Section 5, have you done anything to pre-

vent the ovei^ow or flooding of that land by the

spring freshets? A. Yes, sir, I have.

Q. ^Vhatdidyoudo?

A. I built a canal or a ditch.

Q. Did you get permission from the company to

build the ditch for that purpose before it was done ?

A. I got permission from Mr. Clagett.

Q. What was said to him as to your purpose in

wanting the ditch?

A. I told him it was a damage to the land to have

that water flooding over it, that it wouldn't raise

anything only a little fox-tail, and that it was worth-
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less, and lie gave me permission to build this ditch

through parts of his land to drain part of his land

and part of mine.

Q. AA^iat size ditch did you construct under that

permission from Mr. Clagett?

A. It is about 20' feet wide on the bottom and

thirty feet on top.

Q. And about how deep?

A. It is about four feet deep.

Q. What effect did the overflow have upon the

land which you had leased from the company as well

as upon your own land, if any ovei^owed it, as to

whether or not it was beneficial or detrimental?

A. It was a detriment.

Q. What can you say as to the fall of rain or

snow during the [610—554] rainy season of the

year in the valley: Do you have a fall of that?

A. Yes, sir, we have a fall of snow and some rain.

Q. What effect does it have on the soil or ground

upon which it falls as to whether or not it saturates

the soil? A. It saturates the soil.

Q. This piece of property you say you had was
usually overflowed until you built this ditch?

A. Parts of it.

Q. Now, in 1908 was it overflowed in that season?

A. No, sir.

Q. What can you say as to the character and

quality of the crop raised on it in 1908 when it was

not overflowed as compared with the years when it

was ovei*flowed ?
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A. Well, in 1908 I raised the best crop off of it I

ever got.

Q. What effect Avill overflow of water, where it

comes annually and regularly, what effect would it

have on the growth of sagebrush and greasewood?

A. Well, if the w^ater runs onto it and stands on

it it kills it.

Q. If the water runs onto it and stands on it it

kills if? A. Yes, sir.

Q. Where you see a growth of sagebrush and of

greasewood on land then is that land subject to an

annual overflow where water would stand for a

period of time? A. No, sir, I don't think it is.

Q. Where salt grass grows what is the character

of that soil? A. It is greasewood land

—

Q. No, of the soil; is it alkali soil?

A. It is alkali; yes, sir, and greasewood grows on

it; it is supposed to be greasewood land. [611—555]

Q. Now, I will ask you what is the condition,

speaking generally, of the properties o^vned by the

complainant company? Do you know where they

are located up and down the valley as a general thing?

A. Yes, sir, I know where a good deal of the land

is.

Q. What is the condition of the property owned
by the complainant company, taking the property

clear up to the banks of the creek? What is the con-

dition of it in a general w^ay as to whether or not it

raises or has on it growing sagebrush and grease-

wood?

A. Parts of it has sagebrush and greasewood.
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Q. State whether or not the greater portion of the

ground has that upon it.

Mr. HUNTINGTON.—0-bjected to as leading.

Q. Speaking in a general way*?

A. Why, I don't hardly know.

Q. Then, I will call your attention to the map.

Mr. HUNTINGTON.—Let him finish his answer.

Mr. HART.—I will withdi^aw that question then.

Mr. HUNTINGTON.—He said: "I don't hardly

know."

Q. Now, I will call your attention to—just look

at the map and follow it along. I call your attention

to Section 31, Township 15 South, Eange 43 East.

Have you found that?

A. Yes, sir, the greater part of that is in sage-

brush.

Q. Do you know how high the banks of the creek

along through that section are above the bed of the

creek—the top of the banks'?

A. The greater part of that I think is—^the

greater part of that is 20 feet high over part of it.

[612—556]

Q. Does the water ever overflow the land through

that section? A. No, sir, it does not.

Q. Now, I will call your attention to Section 5,

Township 16 South, Range 43 East.

A. The quarter I have got leased there is just

about 100 acres in meadow.

Q. How much of that 100 acres was subject to

overflow from Willow Creek?

A. 15 or 20 acres.
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Q. Did any portion of your land receive water,

of the land which you had leased, receive water from

any creek other than Willow Creek?

A. No, sir, not unless it would be on one edge of

it.

Q. If any portion of that land received water

from any creek other than Willow Creek where did it

come from?

A. Well, that would be between—that would be

on the south side of Section 5. It would come from

Gum Creek.

Q. Now, I will call your attention to Section 9,

Township 16 South, Range 43 East. Is there any

portion of that that is usually overflowed?

A. Yes, sir, there is three or four acres of it.

Q. I will call your attention to Section 23, par-

ticularly the south half and the south half of the

north half and the northwest fourth of the north-

west fourth, I believe that is the property owned by

this compan}^, is there any portion of it that is

overflowed usually?

A. Well, there is some parts of it that is over-

flowed at times of extreme high water.

Q. Extreme high water? A. Yes, sir.

Q. That would not come along except in how
many years, say? [613—557]

A. Oh, perhaps once in four or five years, or

three or four years.

Q. Would that occur sufficiently often so that a

farmer could calculate upon the overflow to produce

crops agriculturally, even if the overflow were of



624 The Eastern Oregon Land Co. vs.

(Testimony of M. D. Kelly.)

benefit, would it occur sufficiently often?

A. To produce a crop every year?

Q. Yes, sir, so you could calculate upon it.

A. I don't think it would.

Q. What is there growing upon that section of

land in 23?

A. Some salt grass, and rye grass, and grease-

wood and sagebrush.

Q. Is there sagebrush growing on Section 9 ?

A. Yes, sir.

Q. I will call your attention to Section 25, Town-

ship 16 South, Range 43 East: What can you say as

to the amount of that, if any, that is usually over-

flowed?

A. Well, I would judge there would be ten acres.

Q. What do you say as to Section 31, Township

16 South, Range 44 East, the west half and the

southeast one-fourth, as to whether any of it is

usually ovei'flowed?

A. There might be a little of it overflow. I can't

say.

Q. You don't remember as to that?

A. Xo, sir.

Q. Xow, I will call your attention, look at that

portion of the map, to the land in Section 27 that is

up in the gorge, and in Section 3 still in the canyon

before it gets down to Cole's place. Can you state

how high the banks of the creek along at those places

are—what the height/^ of the banks are ?

A. Through Cole 's place ?

Q. Yes, sir, through those sections I called your
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attention to. [614r—558]

A. AVliy, I think the banks will run from five to

eight feet high.

Q. You are looking at the wrong place. This is

up in the canyon above Cole's place. The sides of

the canyon up there—this is up in the canyon Sec-

tion 27; Cole's is away clown here. Section 3 is still

in the canyon as you go up. Do you remember the

banks how high they are there—how they look ?

A. In Section 3?

Q. Yes, sir.

A. Yes, sir, the hills are pretty high there.

Q. That would be Section 3, Township 15 South,

Range 42 East? A. Yes, sir.

Q. Do you recall whether or not it is simply a

hilly mountain-side ?

Mr. HUXTIXGTOX.—Objected to as leading.

Q. State as to the character of the ground, as to

whether or not it is a hilly, rocky mountain-side?

A. Yes, sir, it is hilly on each side of the creek.

Q. What is the value, if any, of the land in those

sections? A. In Section 3?

Q. Yes, sir; Section 3, Township 15 South, Range
42 East, and Section 27, Township 14 South, Range

42 East.

A. Well, I would not think they were worth more
than $1.25 an acre.

Q. Xow, w^hat is the value of the land that is on

the benc/is and above where any of the water ever

overflows it? Any of the land owned by the com-

pany along through the valley? What is the value
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of such land—the banch land above the line where it

is ever flooded—overflowed? [615—559]

A. Above the line where it is ever overflowed?

Q. Yes, sir, what is it worth?

Z. Well, it is not worth more than $1.25 an acre

in my judgment.

Q. Now, what is the value of the overflowed land

which may be owned by the company in Sections 5,

9, 23, 25, 16 and 43, Township 16 South, Range 43

East, whatever portion of the land which they own,

which may be overflowed from Willow Creek—what

is its value per acre—that is, the portion which is

overflowed?

A. It is probably worth $10.00 an acre.

Q. Is that same estimate true of their land which

they own which may be usually overflowed in the

valley, the same figure?

A. The land that is usually overflowed?

Q. Yes, sir, which they may own from Willow

Creek? A. Yes, sir, I think about that.

Q. And the other land in the valley which they

own you say is' worth about a dollar or a dollar and

a quarter an acre that is not overflowed, and except-

ing the pasture lands which you speak of having?

A. I dan't quite understand.

Q. Well, the other sagebrush land you say is

worth about $1.25 an acre?

A. It is worth about $1.25 an acre.

Q. Are you familiar with—^have you been up the

canyon since the defendant company has been build-

ing the reservoir up there?
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A. No, sir, I have not.

Q. Do you recall that butte or promontory up

there in the canyon'? [616—560] A. Yes, sir.

Q. We will assume that a reservoir is put near

that butte or promomtory, do you know the names of

the creeks on the right-hand side of the valley going

up which flow into Willow Creek below that butte or

promonitory is—on the east side of Willow Creek?

A. Yes, sir, I know the creek.

Q. Do you recall the short ones^^

A. Baker Creek, Fips Creek (heretofore called

Fox Creek in transcript), Stone Quarry Gulch and

Dry Gulch.

Q. Do you recall the names of the creeks which

flow into Willow Creek on the west or left-hand side

of the valley as you go north, and which flow into it

below the place of that promonitory or butte and ex-

cluding therefrom Pole Creek'?

A. Yes, sir, Black's Creek, Gum Creek, Dry

Creek, Sheep Corral Creek, Turner Gulch, Little

Willow Creek and Current Creek ?'

Q. The waters of these various creeks eventually

reach and flow^ into what central creek or channel'?

A. Willow Creek.

Q. Do you know whether any of them run either

their whole course or part of their course throughout

the year above ground '?

A. Just part of the course *?

Q. Either their w^hole course or a part of their

course'? A. Yes, sir.

Q. Well, are they running the full year continu-
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ous stream running in the course above ground con-

tinuously throughout the year, some of them?
A. One or two of the creeks that is flowing a little

water.

Q. The water that runs then throughout the year,

where does the water go to ?

A. It sinks in the bed of the creek. [617—561]

Q. And finally reaches where to?

A. I don't know where it goes to.

Q. You don't know? A. No, sir.

Q. The bed of Willow Creek is lower than the

beds of any of those other creeks?

Mr. HUNTINGTOX.—Objected to as leading.

Q. Is it or isn't it?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir, it is.

Q. Wliat can you say as to the volume of water

coming down either or any of these creeks during the

rainy season or spring freshet season?

A. There is lots of water comes down there

through the freshet season.

Q. How high have you seen the water coming

down these creeks or either of them during the

freshet season?

A. Oh, I have seen some of them full and running

over the banks.

Q. Well, about how high would that be—^liow

deep would the water be?

A. Well, Tips Creek would be eight or ten feet

deep.
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Q. And about how wide would that be—Fips

Creek?

A. Well, it would be all the way from 20 to 100

feet wide.

Q. Have you seen a similar condition in any of

the other creeks that you have mentioned on either

side of the valley? A. Yes, sir. [618—562]

Q. You may state whether or not it ever occurs

that there is more water flowing into Willow Creek

from these creeks than the amount of water coming

down through the gorge.

Mr. HUNTINCTON.—Objected to as leading.

A. Yes, sir; I would say that there was.

Q. What season of the year is it that the spring

freshets usually occurs?

A. Well, during the month of February or March.

Q. What is the condition of the ground as a gen-

eral thing at that season of the year?

A. Generally the ground is frozen.

Q. If the ground is frozen does the water, even

if it overflows, sink- into the soil or not?

A. No, sir, it runs off.

Q. How often, about, is the flood waters sufficient

in size so as to overflow the banks of the creek ?

A. It overflows some parts of the creek channel

most every year.

Q. Some parts of it?

A. Excepting these two last years, 1908 and 1909.

[619—563]
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Cross-examination by Mr. HUXTIXGTON.
Q. You sa}^ some parts of the valley are over-

flowed almost every year. That was true to a con-

siderable extent prior to 1908, wasn't it?

A. Yes, sir, it is overflowed.

Q. There is considerable of the lowland in the

valley so overflowed? A. Yes, sir.

Q. And eliminating the land which is so low that

the water would flow back into the creek again, not

considering that kind of land, the water would over-

flow these lowlands and stand upon it long enough

to thoroughly saturate them so that when the water

receded as the creek went down, after the water had

flowed off of them it benefited them to the extent

that a crop of hay would be raised on them?

A. I don't think it benefited them any.

Q. You don't think it benefited any of them?

A. Not those low ones.

Q. I am talking about those not so low but what

the water can flow back again into the creek and

drain into the creek: Do you mean to say there is

not a benefit to that kind of land?

A. If the water was there a day or two it would

be all right.

Q. If the water was there a week or two or three

weeks and then flowed off you don't think it would

be a benefit to that kind of land?

A. No, sir, I think it would damage it more than

it would do good—that lowland. [620—564]

Q. These small creeks you have told about that

flow into the creek, is it true that they usually flow
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off before the main creek rises or usually comes upf

A. Usually about the same time.

Q. Isn't it true that the headwaters of the main

channel of Willow Creek are much higher than—in

elevation—than the headwaters of these side creeks

which run from these ridges on each side of the

creek? A. Yes, sir.

Q. And the headwaters of Willow Creek are in

the elevations covered with timber?

A. Yes, sir.

Q. And isn't it true that the snow does not melt

as quickly there as it does down here on these side-

hills of the valley ?

A. It doesn't melt as much, no, as it does on the

lower hills.

Q. So that the snow would melt and run off here

quickly while it would take some time for it to melt

and flow off up there %

A. Yes, sir, it would take longer.

Q. Now, isn't it true, just as I stated a moment

ago, that these small creeks discharge their water

and the flow of the w^ater from them usually com-

mences sooner and is over sooner than the flow of

water from the upper valley—or upper head waters %

A. Well, it will all start about the same time.

Q. And still you think that while that is much
higher and in a timbered country this will last as

long as it does?

A. There is lots of it goes at the same time, or

the country would be spotted.

Q. How long does it usually take these small
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creeks to run out?

A. Oh, the rush may be on for four or five days or

a week.

Q. Anywhere from two to five days to a weekt

[621—565] A. Yes, sir.

Q. But the flood water that overflows the valley

and sometimes stands upon the lowlands in the val-

ley for two or three weeks, doesn't it?

A. It does in places.

Q. When you said you had seen more water com-

iujc^ do^\^i from these side creeks than comes from the

main channel do you mean to say that, take it during

the period from the first of January say until the

first of June that more water comes dowm these side

canyons and sidehills and sm.all creeks than the main

channel, take it altogether?

A. Yes, sir, I do.

Q. You think more water and more precipitation

on these sidehills covering an area from the canyon,

which is, say, 28 or 29 miles from here—down to Vale

—more water comes from that watershed on each

side than from all the other watershed from the

upper creek? A. Yes, sir.

Q. More m'oisture must fall then on this side of

the valley than falls in the mountains, do you think

that ? A. Well, I think there is more water

—

Q. Now, just answer the questions one at a time.

Do you think there is more precipitation on the sides

of these lower hills from the canyon above Cole's

down to where Willow Creek empties into Malheur

River than there is in the watershed above the can-
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yon near Cole's? A. Yes, sir, I do.

Q. A greater precipitation of snow?

A. Yes, sir.

Q. And you are willing to stand on that propo-

sition, are you? A. Yes, sir. [622—566]

Q. You have lived up there on Willow Creek, how
long? A. Ever since November, 1877.

Q. You own the southwest quarter of Section 4,

Township 16 South, Range 43 East?

A. Yes, sir.

Q. Willow Creek runs through that?

A. Yes, sir

Q. When did you get your title to that from the

Government? A. About 1896.

Q. And you leased from the complainant com-

pany the southeast quarter of Section 5?

A. Yes, sir.

Q. And Willow Creek flows through that?

A. Yes, sir.

Q. Now, you say that that land is so low that its

being deprived of the overflow water from the creek

is a benefit, as I understood 3''0U, on your direct ex-

amination? A. Yes, sir, I say it is.

Q. How is that land situated with respect to your

land in Section 4? Is it lower?

A. Yes, sir, there is some of it—Xo, it is about

the same along the creek; it is about the same.

Q. It is about the same? A. Yes, sir,

Q. But you irrigate your land, don't you?

A. Xo, sir.

Q. Don't you irrigate any of your land?
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A. Not that part the creek runs through.

Q. Do you irrigate any of your land?

A. Yes, sir.

Q. How much? [623—567]

A. Probably 80 acres.

Q. Is that 80 acres of land contiguous to your low-

land?

A. Yes, sir, it joins onto the lowland.

Q. That SO acres join? onto the lowland?

A. Yes, sir.

Q. The water used in irrigating in so far as it

seeps down through the ground would seep down

onto this lowland?

A. It would some; 5^es, sir.

Q. Now, the channel of Willow Creek through

your place is very much choked—the old channel

—

isn't it?

A. Yes, sir, there is not very much of a channel

there.

Q. And that set the water back so as to keep the

water on your lowland a long time in the spring and

late in the summer?

A. It does of years when the water is high.

Q. You say that last year you had a better crop

than usual? A. Yes, sir.

Q. How was it this year?

A. This year it was good.

Q. Was it better than last year?

A. No, sir.

Q. It wasn't so good?

A. It wasn't quite so good.
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Q. Suppose next year you have no overflow

water on that land at all what will be the result *?

A. I think it would raise a good crop of hay.

Q. You think it would raise a good crop of hay

without irrigation at all? A. I do.

Q. If that thing continues right along jou think

it would always be better?

A. I think it would always be good. [624—568]

Q. Then, why didn't you dig a drainage ditch

between this irrigated land and your lowland and

protect it from that water?

Mr. HART.—Objected to ag incompetent.

A. There is a drainage ditch between my low-

land and my highland.

Q. The one you just spoke about in your direct

examination? A. I have another ditch.

Q. Do you never run any water in that ditch to

irrigate with? A. No, sir, I never have.

Q. Do you ever get any water out of it?

A. I never have got any water out of it.

Q, Is that the Grimes ditch, that lower ditch?

A. Yes, sir.

Q. That carries water?

A. That carries water, yes, sir.

Q. >So that you get whatever seepage there may
be from that ditch onto your lower land?

A. Yes, sir, I get some seepage.

Q. Now, you told Mr. Clagett, didn't you, at the

time you applied to him for the right to dig this so-

called drainage canal, that you wanted to build that

canal because the main channel of Willow^ Creek
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was blocked up there and the water did not run off

your land as it should and you wanted to build

around that blocked place in the creek?

A. I told him I wanted a right of way in there to

build a canal between my place and also his.

Q. And you told him that the reason you wanted

that was because of the blocking up of the channel of

Willow Creek? [625—569]

A. I told him it was blocked up some.

Q. And that drainage canal heads in the creek so

that all the water which comes down the old chan-

nel of Willow Creek to- your land will hereafter flow

through this canal you have dug? Isn't that true?

A. All the water that comes down Willow Creek?

Q. All the water that flows there ?

A. I think it will.

Q. In other words you have made a new channel

for Willow Creek there in effect? A. Yes, sir.

Q. Now, Mr. Kelh^, you made an affidavit in this

case didn't you?

A. I made an affidavit last fall.

Q. And in that affidavit you expressed a view

with respect to the effect upon these overflowed

lands directly contrary to what you are now testify-

ing to, didn't you?

Mr. HART.—^Objected to as not proper cross-ex-

amination.

A. No, sir, I did not.

Q. I wish you would look over the affidavit of

which this is a copy and say whether or not that is

the affidavit or a copy of the affidavit, which you
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subscribed your name to and swore to*? (Counsel

hands witness papers.)

A. This affidavit? I did not read this affidavit

when I made my statement.

Q. But wasn't it read over to you before you

signed it? A. I don't recollect of it being read.

Q. Will you say it wasn't read to you, Mr. Kelly?

A. I don't recollect of it.

Q. You don't recollect of it being read to you?

[626—570] A. No, sir.

Q. And didn't I read that over to you and then

ask 3"ou to hold up your hand and swear to it?

A. I don't recollect of it.

Q. Will you swear you did not make that affi-

davit as contained in that paper?

A. I will swear that I did not make my state-

ments in that way.

Q. You will swear that you did not make your

statements in that way, do you?

A. Yes, sir. I would not have got permission

from Mr. Clagett to dig that canal to make that

drainage ditch and swear to that.

Q. Do you remember of my being at your house

in the month of November, 1908?

A. Yes, sir.

Q. And do jou remember that was the only time

I was at your house ? A. Yes, sir.

Q. And do you remember of my sitting down and

talking this matter over with you ?

A. Yes, sir.

Q. And your stating to me what you were willing
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to swear to % A. Yes, sir, I recollect that.

Q. Will you swear, Mr. Kelly, that you did not

say to me at that time that—and in that conversa-

tion, that the main body of land in Willow Creek

Valley through which AVillow Creek flows is flat and

quite level and during the spring and winter months

the creek where it is confined to its natural channel

is a very small stream and overflows riparian lands

and the waters in ordinary years inundates such

riparian [627—571] lands from February to about

May 1st? Did you not state that to me in that con-

versation or words to that eifect %

A. No, sir, I do not recollect of making a state-

ment of that kind.

Q. Will you swear you did not make that state-

ment? A. I don't think I did.

Q. Did you not also in that same conversation at

that same time say to me that such inundation soaks

and saturates such lands so thoroughly that they are

capable of producing and do produce profitable crops

of alfalfa or wild hay ? A. The lowland ?

Q. Yes, sir, on the lowlands. Did you not state

that?

A. No, sir, the alfalfa will not live where it is

overflowed.

Q. Did you not state to me in that conversation

that such inundation results in a subirrigation which

keeps hay growing imtil maturity of one crop ?

A. It might subirrigate from the creek, but

where it runs over the alfalfa it will kill it.

Q. Did you not say to mr, Mr. Kelly, in that con-
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versation that such inundation results in a subirriga-

tion which keeps the hay growing until maturity of

one crop or words to that effect? Now, say "Yes"
or "No," whether or not you made that statement to

me. A. I don't think I did.

Q. Did you not also say to me in that conversa-

tion that such are the conditions when there is the

usual fall of moisture and snow about the head of

said creek or words to that effect?

A. Please read that again.

Q. (Previous question read to witness.) That

such are the conditions during ordinary years when

there is a usual fall [628—572] of moisture and

snow about the head of said creek, that ordinarily

follow the matter of the inundation?

A. I don't recollect

—

Q. Did you or didn't you say to me in that con-

versation at that time that during the season of 1908

there was no overflow in the valley of said creek

owing to an unprecedented lack of snow and misture,

and, as a result, the lands which a/e ordinarily irri-

gated by inundation and depend upon such inunda-

tion alone for irrigation, produced a very small crop?

Did you use that language?

A. I surely did not.

Q. And, in that conversation, didn't you call my
attention particularly to the condition in the valley

below your place to the men who had in other years

cut wild grass from these overflowed lands, and that

that year, 1908, they did not cut any crop or a very

little crop, or words to that effect?
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A. I might have done that.

Q. And didn't yon say that the reason was that

there was no overflow on their lands during that

year? A. I might have.

Q. And didn't you say, also, in that conversation,

that when there was an overflow of those lands as

was usual in the spring of the year that such lands

would produce one crop of wild hay sufficient to

make it profitable to cut it t

A. I might have said that with the overflow and

the rain and the snow that fell on the ground.

Q. And didn't you say that without such over-

flow they would not raise a crop—that such lands

wouldn't raise a crop?

A. With the snow and rain; I don't know as I

said overflow.

Q. Will you say you didn't say when there was

no overflow that [629—573] these lands would

not raise a crop? Now, didn't you say that to me,

either in those words or words' to that effect ?

Mr. HART.—Objected to as incompetent as I

don't believe counsel has the right to browbeat a

witness, and the witness has answered the question

and said the land might not produce a crop and over-

flow, and he might have said something of that char-

acter.

A. I don't know whether I did or not.

Q. Didn't I ask you in that conversation, Mr.

Kelly, as to what these overflowed lands were worth,

if they received the annual overflow, and didn't you

state in that conversation at that time to me in
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answer to that question that you thought such lands

would be worth $30.00 an acre? Didn't you so state?

A. If they were overflowed?

Q. Yes, sir. A. I don't recollect.

Q. And didn't you state to me in that conversa-

tion that if such lands were deprived of the overflow

that the value of the land would not exceed $10.00 an

acre ?

A. I don't believe I did, Mr. Huntington.

Q. You don't think you did? And, in that same

conversation didn't you say to me that the lands

without overflow would be useful only for pasturage?

A. Unless they were overflowed?

Q. Yes, sir, unless they were overflowed they

would be only useful for pasturage.

A. I don't recollect of saying that.

Q. In that same conversation didn't you say to

me in substance [630—574] that the annual over-

flow of the valley has been usual and ordinary flow

of water in the valley every year that you had been

there with the possible exception of two or three

years? Did you or didn't you?

A. I don't recollect of telling you that.

Q. Now, let me refresh your memory a little

further, Mr. Kelly. Do you not remember that when

that affidavit was prepared I first read the affidavit

and read it over to you, and you criticized the word-

ing of some parts of the affidavit and I drew my pen

through the part which you thought were not cor-

rectly stated, and didn't I then ask Mr. Clagett, who

was present during that conversation, or at least a
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part of it, to copy or rewrite that portion of the

affidavit which you did not ask to have changed while

I was writing the affidavit of Mr. John Taylor?

Now, didn't that take place?

A. Possibly it might have. I don't recollect.

Q. And when Mr. Clagett had finished rewriting

the first affidavit I had prepared, eliminating the

parts I had crossed out or changed by interlineation,

I read the affidavit as then prepared and asked you

whether or not that was right, and at that time you

said to me: "Well, I have got a piece of lowland here

that has been actually benefitted by not having water

upon it." And, I said to you, then: "Yes, sir, but

that is because it doesn't have sufficient drainage,"

and you said: "Yes, sir, that was the reason." Now,

didn't that take place in that conversation?

A. Well, it might have; yes, sir.

Q. Don't you remember that it did, Mr. Kelly?

A. I don't recollect about that, but I recollect

about talking about the overflow and wetting the

ground. [631—575]

Q. Yes, sir, and after Mr. Clagett had rewritten

that affidavit it was either read to you or handed to

you and you yourself read it and then signed it and

I swore you to it. Did not that take place?

A. I don't recollect of having read it.

Q. Then did I not read it to you?

A. I don't know whether you did or not; I don't

recollect about it.

Q. You don't recollect about it?

A. No, sir, I don't.
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Q. Your attitude as to this case has changed very

materially since that time, hasn't it?

A. No, sir, I don't think it has.

Q. Now, Mr. Kelly, since that time you have

become a joint owner with this defendant company

in the company ditch by virtue of its purchase of two

ranches which OT\Taed an interest in that ditch prior

to that time? A. Yes, sir.

Q. You remember of Mr. Clagett being there in

the room when we were talking about this matter,

don't you? A. Yes, sir, he was there.

Q. Yes, sir. I will ask you further whether or

not in that conversation I did not read to you the

affidavit of Mr. C. M. Grrimes that had been prepared

prior to that time and also the affida\dt of Mr. W. J.

Scott? A. No, I don't recollect about that.

Q. You don't recollect about that?

A. No, I don't.

Q. Counsel has said—has asked you about the

effect of the fall of rain and snow in the valley and

you sa}^ that the ordinarj^ fall of rain and snow

saturates the ground. Do you [632—576] mean

by that that it will saturate the ground from the

surface to the gravel bed by the ordinary amount of

fall of moisture that you get here in the valley ?

A. Well, I don't know how far it is down to the

gravel but the ordinary fall of water will saturate

the ground.

Q. The surface of the ground. But isn't it true

that when the surface of the ground is wet and

even muddy that you can dig down eight or ten
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inches and find dust in this soil along the valley?

A. You can't when the snow lays on all winter

and goes off.

Q. But after a rainstorm?

A. Yes, sir, you can sometimes.

Q. And it would he even muddy on the surface

and yet be dry underneath?

A. Yes, sir, it would be slippery.

Q. Muddy enough to soften the soil to make it

bad teaming and yet dio^m a short distance the soil

would be dry? A. It happens, at times.

Q. Have you ever undertaken to survey any of

these overflowed tracts of lands, or do you just

simply make a guess as to the amount on these

several tracts? A. It is just a guess.

Q. As I understood you you said you thought the

value of that land up above the mouth of the canyon

w^ould be perhaps $1.25 an acre?

A. Well, in Section 3

—

Q. Eleven and twenty-seven? A. Yes, sir.

Q. Now you say that the bench lands along the

valley are worth not to exceed $1.25 an acre, do you?

A. I don't consider they are. [633—577]

Q. You don't consider that the bench lands along

the valley are worth any more than you do the steep

sidehills up there above the Cole place, not a cent

more? A. No, sir, I don't.

Q. Not even taking into consideration the possi-

bilities of the present as well as the future ?

A. Well, the way it looks I don't believe I would.

Q. If you had a section of bench land down here
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in the valley such as is found pretty nearly all the

way up from here to Cole's land that is level or

nearly so, free from rocks or nearly so, you would

think it wa& worth no more than a section of land up

there in those steep hills'?

A. No, at the present time I would not.

Q. When the freshets or when the flood water

comes down the valley in the spring you say that the

land is usually frozen?

A. Yes, sir, when the freshets come.

Q. And the freshets come generally along in

February and March, don't they? A. Yes, sir.

Q. Don 't you know, Mr. Kelly, the men who irri-

gate along the valley here begin to irrigate even in

February and March and just as soon as that flood

water begins to come down? A. Some do.

Q. Do they irrigate when the land is frozen?

A. They do.

Q. You swear to that, do you?

A. Yes, sir, I do. [634—578]

Redirect Examination by Mr. HART.

Q. In that system of irrigation they stand the

water upon the land for a long period of time ?

Mr. HUNTINGTON.—Objected to as leading.

A. Well, they run it over the meadow-lands.

Q. Now, counsel asked you if, after a rain, if you

could not go down six inches and find dust. Does

that occur where there is a hard pelting rain that

does not have time to sink in and leave the ground

not thoroughly saturated

—
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Mr. HUNTINGTON.—Objected to as leading.

A. At times.

A. Well, it will at times.

Q. But where there is the rain by the day, where

it rains by the days or by hours in a more gentle

manner, or where snow lays upon the ground and

melts then I will ask you if that saturates the soil?

A. Yes, sir, it does.

Q. And goes down in the soil? A. Yes, sir.

Q. The fact that at the present time you own an

interest in a ditch in which this company has pur-

chased some land and also owns an interest, that

would not affect your evidence in any way, would itf

[635—579]

Mr. HUNTINOTOK—Objected to as leading.

A. No, sir.

Q. Or the truth of your statements? This affi-

davit about which counsel has been enquiring, you

wish to state, as I understand you, if those state-

ments are in the affidavit you did not read it or it

was not read to you and that is not what you stated?

A. Portions of it.

Q. These portions' you deny? A. Yes, sir.

Q. And if Mr. Clagett copied the affidavit which

Mr. Huntington may have written there are things

in the affidavit, if that is a true copy of it, different

from what you stated? A. Yes, sir.

Q. Mr. Huntington knows^—or, rather excuse me,

Mr. Clagett knows a field of alfalfa won't grow on

land that is overflowed and every farmer knows that,

don't they?
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A. They had ought to know it—I know it.

Q. That is current country knowledge?

A. I think so.

Q. And, if Mr. Clagett wrote into the affidavit

which was copied, or if it was written in that affi-

davit which you signed that alfalfa would grow on

overflowed land, it is stating something which is not

true? A. Yes, sir.

Q. And if you had known that was in the affi-

davit you would not have signed it?

A. No, sir.

Q. And what you have stated here is true or

isn't true—what you have stated here is true irre-

spective of what may or may not [636—580] be

in that affidaAdt? A. Yes, sir, it is.

Q. Would you have signed an affidavit saying

alfalfa would grow over an irrigated field if you had

known it? A. Do you mean flooded field?

Q. Yes, sir, a flooded field; would you have

signed it? A. No, sir, I don't think I would.

Q. It would not have been the truth, w^ould it?

A. No, sir, not on the bottom land.

Q. Did Mr. Clagett, at the time he was at your

place with Mr. Huntington, know that you had con-

structed this drainage canal or new channel of the

creek for the purpose of keeping flood water off your

land? A. He knew I was working on it.

Q. Were you working on it at that time?

A. Yes, sir.

Q. And he knew that was for the purpose of

keeping the flood water off of it? A. Yes, sir.
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Q. And that being true would you have signed

such affidavit stating that flood water would be a

benefit to the land and to your land ?

A. No, sir, I don't think I would.

Q. If the land that is flooded is benefitted by the

flood water would you then have constructed a canal

to keep the flood water off?

A. No, sir, I would not.

Q. In keeping the flood water off then did 3^ou

raise or lower the value of the land?

A. I raised it, in my estimation.

Q. At the time you signed the affidavit was there

any statement [637—581] made to Mr. Clagett to

the effect that the crop of hay which 3"ou had raised

on this land in 1908, and which had not been flooded,

was the best crop that you had raised in years?

A. Yes, sir.

Q. Irrespective of him knowing that fact a con-

trary statement was put in the affidavit?

A. Yes, sir.

Q. Had you known such a statement was in the

affidavit would you have signed it?

A. No, sir, I would not.

Q. Did you notice another portion of this affi-

davit? It says, "The main body of land in Willow

Creek valley through which the creek flows is' flat

and quite level, and during the spring and late

winter months the creek, which is, where confined

to its natural channel, a small stream overflows such

riparian lands." Now, how much land is there in

that Willow Creek valley, just generally expressed
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in thousands of acres, through which the creek

flows—the lands intersected by the creek? Approxi-

mately; I don't mean for you to be accurate, I know
one couldn't.

A. Fi'om the head to the mouth of the creek?

A. From Mr. Cole's' place on down?

A. Oh, it runs through a good many sections of

land.

Q. Would it be through several thousand acres

of land? A section would be 640 acres and ten sec-

tions would be 6,400; would it be through several

sections of land? A. Yes, sir, I think so.

Q. Now, if the main body of land through which

Willow Creek flows, and is flat and quite level, and

during the spring and late winter months the creek

overflows such riparian [638—582] lands, the in-

ference drawn from such a statement would be that

the creek annually overflows thousands of acres of

riparian lands, wouldn't it?

Mr. HUNTINGTON.—Objected to as leading.

Q. Would that be the inference to be drawn from

that statement, "That the creek annually overflows

thousands of acres of riparian lands"?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir, I think so.

Q. Mr. Clagett knew at that time he drew this

affidavit that the creek did not annually overflow

thousands of acres of riparian lands?

A. He certainl}^ did.

Q. And if the statement of that kind was in the

affidavit you did not understand that it was there.
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that vou were being made to swear it orerfowed

thousands of acres of ripariaii lands? Yon wonld

not have signed snch a statement!

A. ISiOj sir, I wonld not.

Q. I will ask ron to state when is the first time

you ever knew that these statements here alleged

to hare been contained in an affidavit signed by you?

A. Yes, sir.

Q. How did that occur, that you learned it?

A. I read a copy that

—

Q. That I showed to you?

A. That you showed to me; yes, sir.

Q. That is the first knowledge that any such

statements were [639—583] ever in an affidayit

you had made? A. Yes, sir, it was.

Recross-examination by Mr. HUXTEXGTOX.
Q. When land is frozen water runs off of i:. a.s I

understand you to say?

A. Yes, sir. it does on sloping land.

Q. If there is any inclination of the land at all of

course the water would run off? A Yes, sir.

Q. Then what is the use of : _ : _^ when the

land is frozen?

A. Well. I don't think there is much use of it.

Q. How much hay did you get from this land

that you have leased of the company this year?

A. I have got about 90 ton altogether.

O. How much did you get last year?

A. I got 100 ton.

Q. How much did you get the year before?

A. I got 130 I think.
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Q. How much did you cut the year before that?

A. Oh, along about 140 ton—130 or 40 or 50; I

don't recollect, that was four years ago.

Witness excused. [640—584]

At the hour of 5:40 o'clock P. M., July 26th, 1909,

adjourned until 7:30 o'clock P. M. to-night.

At the hour of 7:30 o'clock P. M., July 26th, 1909,

met pursuant to adjournment as above. Present:

Same as before.

[Testimony of John W. Insenhofer, for Defendant.]

JOHN W. IXSEXHOFER, a witness produced

on behalf of the defendant, after being duly sworn,

testified as follows:

(Examined by Mr. HART.)

Q. Where do you live, Mr. Insenhofer? And
what is your business?

A. My business at the present time? I am City

Recorder of Huntington.

Q. What age man are you?

A. I am 73 years old.

Q. Ai'e you acquainted with Mr. Leonard Cole?

A. I think so.

Q. How many years have 3"ou known him?

A. I guess I have known ]Mr. Cole for 22 or 23

years.

Q. Have you ever been associated in business

with him? A. I have.

Q. In what business?

A. I have been associated with him in the

butcher business and I have been asociated with

him in the minino- business.
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Q. Do you know the location of the mining-

claims np in the gorge in the Willow Creek gorge

beyond Emory Cole's ranch? A. I do.

Q. Were you ever the owner of any claims in

there %

A. I have been and I am now. [641—585]

Q. Have you ever—who were you co-owners

with there?

A. In the first place Mr. Cole and m3^self and Mr.

Eddy was the owners.

Q. Did you locate on some mining claims there

—

file some mining locations notices'?

Mr. HUNTINGTON.—Objected to as calling for

secondary evidence and not the best evidence.

A. I did.

Q. What year?

Mr. HUNTINGTON.—Objected to as calling for

secondary evidence and not the best evidence.

A. 1894.

Q. What year did you locate those claims?

A. Well, they are not all have 'been located at the

same date; some of them in 1894, and some in 1895;

went to work there in 1895.

Q. You went to work there in 1895?

A. Yes, sir.

Q. Now, do you recall whether any claims were

located in 1897? A. Yes, sir.

Q. You located some claims? A. Yes, sir.

Q. Where were they in reference to the gorge?

A. Those three claims, one of them is on Section

28 I think, and just about where the reservoir is to
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be built on Section 28,

Q. And were there any of the claims over in Sec-

tion 28? [642—586] A. There was.

Q. Now, when was the first time you were ever

in that gulch? A. In 1895.

Q. You had never been up there previous to that

time—before that? A. No, sir.

Q. Now, then, you and Mr. Leonard Cole were the

locators and afterwards became the owners of those

claims? A. Yes, sir.

Q. Did you ever do any mining in there?

A. Yes, sir.

Q. What years were you in there mining?

A. Well, I mined—when I first started in there

I mined up there on the upper end close up to the

mouth of Mormon Basin Creek on a bar.

Q. Your first mining in there was at the mouth of

Mormon Basin Creek on a bar?

A. Yes, sir. I worked there as long as there was

water in Mormon Basin Creek and then I took my
men—I had two men helping me—and I took my
men down and we done some work on Twenty-seven.

We picked rocks out of the creek and throwed them

on the outside so as to give the water a show to run

off so as to lower the channel. Then in 1896 we
started in to clean out the ditch. When we bought

the ditch it was all fitted up and when that work was

done why we started in to sluicing just as quick as

we could get the water through the dirt.

Q. Do you know where the dam is being built by

the defendant company? A. I do.
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Q. Have you been there since they have been at

work upon it? [643—587] A. I have.

Q. You may state whether or not mining opera-

tions have ever been done by you or under your

directions below the location where the dam site is.

A. I have done some mining work down below

there.

Q. Has the mining work which you have done

down below there been done on one or both sides of

the creek?

A. It was done on both sides of the creek; we
have rocked there and mined there for a little while.

Q. Above the dam you may state whether or not

the mining work was one on one or both sides of the

creek? A. Both sides above the dam.

Q. How far above the dam did you carry on min-

ing operations ?

A. Well, the biggest portion above the dam Avhile

I was there working was carried on, if anybody

knows where the house stands now, it is a little up

the creek.

Q. A little above the house where it stands now*?

A. Yes, sir.

Q. How long did you keep possession of that

ground as mining ground?

A. Well, I think I—do you mean altogether?

Q. Yes, sir, you and Mr. Cole?

A. Wh}^, we kept possession up until now—not

up until now but up until 1907.

Q. Until the time they transferred it to the pres-

ent company? A. Yes, sir.
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Q. From 1894, when it was filed upon, or from

1895 when you first went up to the property, down
until tlie time it was transferred to this present com-

pany who was in possession of the ground?

A. Well, we was the owners of it. Sometimes

we leased it and sometimes we worked it ourselves.

[644—588]

Q. But you were the owners of \i%

A. Yes, sir.

Q. Did that ground produce gold?

A. Well, I couldn't say anything otherwise than

what it did,

Q. Was your possession known to people open

—

was it known to many people that you all had pos-

session of that property as mining ground?

Mr. HUNTINGTON.—Objected to as incompe-

tent and immaterial.

A. It was known to everybody that wanted to

know it so far as that is concerned.

Q. Were you ever ejected or dispossessed?

A. Never had no trouble while I was there.

Q. Was there any objection or complaint made

by anybody as to your occupancy of the property?

A. Never that I know of.

Q. Was your possession open and notorious, or

was it secret and hidden?

Mr. HUNTINGTON.—Objected to as incompe-

tent and immaterial and leading.

A. It couldn't be hidden because we made a road

to it and everj^body could come down there and
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everybody was welcome and so the whole world

could come and see it if they wanted to. [645—589]

Cross-examination by Mr. HUNTINGTON.
Q. When you went there in 1895 I understood

you to say that was the first time?

A. Yes, sir.

Q. Who was there at that time?

A. I had Mr. Auger and Mr. Blackwell

—

Q. Well, I am talking—they went in with you

—

did they go down there with you ?

A. They went with me.

Q. Was there anybody there when you went?

A. There was nobody there.

Q. And you took in

—

A. Mr. Auger and Mr. Blackwell.

Q. What time of the year was it when you went

there? A. In the spring of the year.

Q. How long did you stay there ?

A. How long did I stay there ?

Q. Yes, sir.

A. Well, I think I stayed there until 1897.

Q. All the time—did you Live there in the can-

yon all that time?

A. I did ; I stayed there all winter.

Q. Now, let me see. Do I understand you lived

in the canyon from 1895 until 1907 ?

A. No, 1897.

Q. And you lived there all that time?

A. I might have gone to Huntington for a day or

two. Gro there and do my business and come back.

[646—590]
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Q. Were you occupying the old Boswell cabin?

A. I was.

Q. In 1897 you went back to Huntington to stay?

A. In 1897 we bargained the claim to a man by

the name of Martin.

Q. You bargained to sell it to a man by the name

of Martin?

A. Yes, sir, and he took possession of it.

Q. How long did he stay there?

A. Well, now, I couldn't exactly tell you, but I

think he was there over a year.

Q. Did he stay there in that same cabin?

A. Yes, sir.

Q. Were you there any time while he was living

in there?

A. I wasn't over there but once while he was liv-

ing in there.

Q. Where was he working at the time you were

there ?

A. He was working—do you know where the

cabin stands at the present time ?

Q. Yes, sir.

A. He was working right below there next to the

creek.

Q. That was in above where the dam site is about

a quarter of a mile? A. Just about, I guess.

Q. What was he doing? A. Mining.

Q. How was he—sluicing?

A. With hydraulics.

Q. Did he have the giant?

A. He had a giant we bought a giant when we
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started in to work.

Q. How long did. lie stay there?

A. I couldn't exactly tell yon but he stayed fully

a year if not more. [647—591]

Q. 'Then who went in next?

A. Well, then we leased the ground to some

Chinamen I think.

Q. Was this arrangement with Martin on an

agreement to sell it to him? A. Yes, sir.

Q. But he didn't take it.

A. He couldn 't raise the money.

Q. He couldn't raise the money or didn't want it?

A. He couldn't raise the money.

Q. Well, then, so in 1899 or 1900 you leased it to

the Chinamen? A. I think so.

Q. 1900?

A. I couldn't tell you exactly the year.

Q. What arrangement did you make with the

Chinaman? A. They had to pay us a royalty.

Q. How much?

A. I think twenty-five per cent.

Q. 257o of what they took out?

A. Yes, sir.

Q. They stayed in there how long?

A. I think they worked it for a couple of years.

Q. Aren't you mistaken about that, and didn't

they come out the same fall they went in?

A. Well, now, I wouldn't be quite positive about

that but I think it must have been a couple of years.

Q. After the Chinamen left there there was
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nobody working there for some time—for a year or

two?

A. Oh, yes, sir, there was a man in there by the

name of John Titus.

Q. As soon as the Chinamen left?

A. Yes, sir. [648—592]

Q. How long did he stay there?

A. He was there two or three years.

Q. Under what arrangement did he work the

claim? A. He worked it on a royalty.

Q. Do you remember how much the Chinamen

paid you ?

A. Well, now, I couldn't say as to that.

Q. Do you remember how much Titus paid you?

A. No, I don't. Mr. Cole took the money and so

I didn't paj^ no attention to it.

Q. You don't remember what you got out of it?

A. No, I couldn't say.

Q. AVho went in there after Titus quit?

A. A man by the name of Mr. Taylor bought it

and he extended the ditches—that is, he bargained

for it, and he extended the ditches.

Q. He bargained to buy it and extended the

ditches? A. Yes, sir.

Q. How long did Taylor work there?

A. Well, now, that is another question I can't

exactly answer.

Q. Were you in there any time while Taylor was

there ?

A. No, I wasn't. I was up in Huntington.

Q. Did he pay anything for the use of it?
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A. Mr. Taylor never done much mining so far as

that is concerned. He extended the ditches and

made considerable improvements.

Q. What improvements did he make besides ex-

tending the ditches ?

A. Well, he made considerable. Spent consid-

erable improving upon the ditches. One ditch he

cleaned ont considerable, and I think he mined some

but I don't know how much.

Q. Nor where? [649—593] A. No.

Q. Do you remember the year Mr. Taylor went

there ?

A. I think it must have been somewhere nears

the year 1902 or somewheres along there, but I

couldn't tell you exactly the years.

Q. Who went there after Taylor?

A. After Taylor left I went in there.

Q. What year did you go in?

A. I Avent there in 1903, I think.

Q. How long did you stay there?

A. I stayed there until Mr. Brogan took charge

of the place.

Q. Were you there—do you mean to say you

were in there all the time ?

A. I was in there all the time.

Q. Where did you live ?

A. Do 3'OU know Boswell's creek?

Q. The old Boswell cabin?

A. No, the old creek that comes in there called

Boswell creek, where the old house used to stand.

A fellow got a ranch up there

—
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Q- About a couple of miles above the dam site,

isn't it?

A. Yes, sir. A fellow got a ranch up there and

he went back to Chicago and he has got a small house

and I stayed up there and come down there and done

m}^ work. It was just as handy to the work I was

doing on the upper part of the claim and it was just

as near as to stay down there in the big house.

Q, So you stayed in the house belonging to this

man in Chicago? A. Yes, sir.

Q. That was on Section 28, was it? [650—594]

A. What was?

Q. The cabin you lived in?

A. I couldn't tell you what section it is on.

Q. Do you know where the line is between Sec-

tions 28 and 21?

A. The line between Sections 28 and 21?

Q. Yes, sir.

A. I know where Section 28 so far as that is con-

cerned.

Q. Do you know where the line runs there?

A. Yes, sir.

Q. Between Sections 21 and 28?

A. Yes, sir.

Q. Well, now, do jou know where this cabin of

the Chicago man is ?

A. This cabin goes up that creek about a mile

that comes in there by the Boswell house—about a

mile. It is not by the creek.

Q. It is on the flat up the creek?

A. Yes, sir, there is some springs up there. A
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fellow built a house and he went to Chicago and he

would like for me to stay there and take care of the

place and I stayed there and do my work down on

the mine.

Q. How many acres did you mine on Section 21?

A. Well, Section—the way I got 21—27 and 28

joins don't they?

Q. Yes, sir, and 28 and 21 joins.

A. 21 and 28 joins?

Q. Yes, sir, 21 and 28 joins on the north.

A. Well, now, I actually don't know exactly

w^here the division line is between the two sections,

so far as the division line is concerned.

Q. I asked you that a minute ago and I thought

you said you did? Where does the line between 27

and 28 cross the creek?

A. Where does the line between Sections 27 and

28 cross the [651—595] creek?

Q. Yes, sir.

A. Why, just about the end of the reservoir

—

the lower end of the reservoir; maybe a little on 27.

Q. It crosses right there by the reservoir?

A. Yes, sir.

Q. And part is on 27 and part on 28?

A. Well, I think a little of it would be on 27, on

one point of it.

Q. Now, don't you think that the most of the dam
would be on 27 and most of the reservoir would be

on 28? A. Not most of the dam would be on 27.

Q. Do you know where the line run as to that

rocky butte? A. Yes, sir.
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Q. Well, where Avas it? Where is the line with

respect to the rocky butte?

A. Where is the line as to the rocky butte?

Q. Yes, sir.

A. Well, the line runs—what rocky butte do you

mean, on the left-hand side of the creek or right-

hand side?

Q. On the right-hand side going up, or the left-

hand side coming down.

A. I think it is pretty well—I think the line runs

prett}^ well up towards the bluff up there.

Q. On the right-hand side or left-hand side as

you go up?

A. On the left-hand side as you go up.

Q. Now, did you do any mining below the dam

site? A. I have.

Q. Except just the taking of the rocks out of the

creek?

A. Took the rocks out of the creek and took a

rocker down there and rocked some down there.

[652—596]

Q. Whereabouts, how far down the creek?

A. Well, I have rocked some, I guess about a

hundred yards down below the dam.

Q. Is that all?

A. Oh, I have rocked some a little farther down.

Q. Why didn't you run your ditch down there

and use your hydraulic?

A. Well, a man couldn't do everything all at the

same time. Once in a while a man has a couple

of hours to spare, why he can do such a thing.
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Q. If there was gold in paying quantities down

there you would have done it 1

Mr. HART.—Objected to as incompetent, imma-

terial and irrelevant.

A. If I owned the ground to-day I might get to

it for a while.

Q. Well, if there had been—if you had found gold

there in paying quantities when you were rocking

wouldn't you have gone ahead with your ditch and

hydraulic down there?

A. I have had so much mining ground there, so

far as that is concerned, it would take a man more

than a lifetime to work it all out.

Q. Now, I want to ask you again, how far up the

creek you did your mining? How far was the upper-

most mining you did on the creek above the present

dam site?

A. You know where Mormon's Basin Creek

comes in?

Q. Give us that in distances. Was it a mile or

half a mile?

A. I never stepped that ground off.

Q. Couldn't you estimate it?

A. I could estimate it and make a mistake. If

you are acquainted with that country you ought to

know where Mormon Basin is. [653—597]

Q. I am not, and the Court isn't who is going to

hear this testimony. I would like to know how far

it is in miles.

A. That is a pretty hard thing for me to do. If

I had measured the ground I could give it to you.



The Willow River Land & Irrigation Co. 665

(Testimony of John W. Insenhofer.)

Q. Did you go as far up as five miles above the

dam site"? A. Well, I should say so.

Q. Wliat is that^ A. Yes, sir.

Q. Five miles'?

A. No, you said "About the dam site."

Q. Did you mean as much as a mile above the

dam site?

A. You mean where the dam is to be built at the

present time?

Q. Yes, sir.

A. Why, yes, sir, I guess I mined about as much

as two and a half miles. Now, mind you, I wouldn't

take an oath to it.

Q. I understand you are giving us your best

judgment.

A. About two and a half miles from the dam site.

Q. Do you know where the line is between Sec-

tions 20 and 21? A. I don't.

Q. You don't know whether you mined on

twenty or twenty-one?

A. I couldn't tell you that. My work is there

and I can show anybody where I did work.

Q. And you don't know whether you mined on

Section 28 or 21 ? A. Mined on Section 28.

Q. You don't know whether you mined on Sec-

tion 21 or 28 or both?

A. Well, I guess. Well, I mined on both of them.

Q. You mined on both 21 and 28?

A. Yes, sir, I have.

Q. Could you give us any estimate in the number
of acres you mined on twenty-one ?
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A. I never measured them off so I couldn't tell

you. I would [654—598] step off a piece of

ground and work it, but that is so long ago I couldn't

tell you that.

Q. You said you were owners of that claim. You

don't mean by that you have got a patent for any

of it? A. No, I have not got a patent for it.

Q. You simply filed a claim on part of that land

and mined if? A. Certainly.

Q. That is all you mean? A. Certainly.

Q. Have you got any copies of your mining

claims ?

A. I guess they can be produced; I guess they are

here.

Q. May I see them?

Mr. HART.—I haven't got them, Judge; I will

have to get them for you. I intended to do that.

We are having them made.

Mr. HUNTINGTON.—I wish I could refer to

them while examining this witness.

Mr. HART.—We are going to put them in evi-

dence.

Mr. HUNTINGTON.—I wanted to ask some ques-

tions in evidence.

Q. You filed on the land which you were mining,

did you ? A. The notices is recorded
;
yes, sir.

Q. And the notices describe the land you were

mining? A. Yes, sir.

Q. Why didn't you get your patent for them, Mr.

Insenhofer?

Mr. HART.—^Objected to as incompetent and im-
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material, and some of the best mines the world has

ever had have existed for thirty years without

patent—^The Comstock.

Q. Wliy didn't you get patents for it?

A. Well, I tell you, so far as I am concerned, I

didn't have the money to spare. That is a good

reason, isn't if?

Q. But if that had been property that was paying

property as [655—599] mining property don't

you think you could have gotten money enough to

have gotten a patent for it? It won't cost you ten

dollars an acre.

A. I thought I had a perfect right to it as long as

I had filed on it and had possession of it.

Q. But you never had money enough to pay for

the patent and so you didn't get it?

A. No, I had too many good friends.

Mr. HART.—You mean by that they got the

money away from you as soon as you got it out of

the ground?

A. I mean I went on their bonds and notes and

had to pay it.

Mr. HUNTINGTON.—Don't you think if you had

good friends

—

WITNESS.—I ain't like some of them—I didn't

want to impose upon my friends.

Witness excused. [656—600]
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R. A. LOCKETT, a witness produced on behalf of

the defendant, after being duly sworn, testified as

follows

:

(Examined by Mr. HART.)

Q. Where do you live, Mr. Lockett?

A. I live up near Dell on Gum Creek.

Q. Do you remember in what section you live f

A. Yes, sir.

Q. What is that? A. Section 8.

Q. What Township? A. Sixteen.

Q. And Range? A. Forty-three.

Q. How long have you lived at that place?

A. Nearly thirty years. Well, I have not lived

continually there, I moved some on Willow Creek

there, but I have owned the place that long and lived

there a big part of the time.

Q. How long have you lived up on Willow Creek?

A, Well, it will be thirty years now soon. It will

be thirty years this year since I moved there.

Q. How long have jou lived in the State of

Oregon? A. Well, about thirty-five years.

Q. And what county did you live in before you

went up there? A. Umatilla.

Q. Are you acquainted with Mr. Leonard Cole?

A. Yes, sir.

Q. Are you acquainted with Mr. Emory Cole?

A. Yes, sir. [657—601]

Q. Do you know where Mr. Emory Cole's ranch

is up there? A. Oh, yes, sir.

Q. How far is your place from Emory Cole's
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ranch? A, About six miles.

Q. Do YOU know—are you familiar with the

gulch running up through which Willow Creek flows

before it reaches Cole's ranch?

A. That is, you mean

—

Q. That gulch or canyon, are you familiar with

it? A. Above Cole's, do you mean?

Q. Yes, sir.

A. Well, I ain't really familiar with it. I have

been by it and went in on the old road several times,

struck in above where the mines are. It used to be a

county road some of them said here.

Q. How long have you known of mines being in

that country—that gorge?

A. Oh, ever since 1868 or '9.

Q. You have known of mines being in that gorge

since 1868?

A. 1868 the big excitement was in Eldorado and

them mines have been going on pretty near the same

as Malheur City.

Q. What has been the reputation of the ground

in through that canyon as to whether or not it is

mining ground and mining claims for the last thirty-

five years?

Mr. HUNTINGTON.—Objected to as incompe-

tent and immaterial.

A. They have been mining there more or less ever

since.

Q. Has the propert}^ been generally known as

mining property ? [658—602]

Mr. HUNTINGTON.—Objected to as incompe-
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tent, immaterial and leading.

A. Oh, yes, sir.

Q. Have you known of Leonard Cole mining up

in there?

A. Well, I knowed of him having the mines; I

never was there when he was mining.

Q. Do you recall the time when you first learned

of him owning mining claims in there ?

Mr. HUNTINGTON.—Objected to as calling for

hearsay evidence and immaterial.

Q. Do you recall about the year—what year was

it?

A. Well, I guess about 1895. I remember they

went in there about that time. Him and Insenhofer

went to work there and they worked there off and

on and when they wasn't working there they had

other parties working there.

Mr. HUNTINGTON.—Confine yourself to what

you know, yourself, and not what you have heard.

A. I know Leonard Cole and have known him

since a boy.

Mr. HUNTINGTON.—But a minute ago you testi-

fied you didn't see him working there. Confine your-

self to what you know.

Q. What age man are you, Mr. Lockett?

A. Seventy years old.

Q. Do you know whether or not Cole and Insen-

hofer had possession of this mining property until

it was taken over by Mr. Brogan and his company?

Mr. HUNTINGTON.—Objected to as calling for
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the conclusion of the witness and leading, [659

—

603]

A. I know they always owned the mining ground

and I know they made a transfer conveying this.

That has been known all over the neighborhood

—

all over the creek there.

Q. Transfer of it to Brogan or his company?

A. Yes, sir.

Q. How far are you from the property that Mr.

Brogan and his company has been improving up

there? A. Well—which do you mean?

Q. Any portions of it?

A. Five miles from one of their reservoirs; they

made the Pole Creek reservoir.

Q. How far are you from the place where they

are setting out trees and orchards?

A. Fourteen miles, some of it.

Q. Have you seen the land they have been clear-

ing and preparing for orchards and fruit?

A. Yes, sir.

Q. Do you know how many thousand fruit trees

have been set out there by Mr. Brogan or the com-

pany since they commenced?

Mr. HUXTINGTON.—Objected to as incompe-

tent, irrelevant, immaterial and leading.

A. I don't know how" many thousand but I know

they have planted out quite a lot of land there in

trees all right up there and I seen it and seen them

irrigating them.

Q. Since your residence up in the valley have

you had occasion to observe the flow of Willow
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Creek? A. Oh, yes, sir, some.

Q. Have you had occasion to observe the con-

dition of the creek [660—604] during the spring

freshets when it overflowed its banks through the

early spring or late winter months?

A. I have several times.

Q. Have you also observed it during the months

of June, July, August and September of various

years? A. Some, j^es, sir.

Q. Is there any irrigation from the creek through

the months of June, July and August of the various

years caused by flood water? A. No, sir.

Q. Does it make any difference to the condition

of the creek during those months whether or not

there was a flood or an overflow during the earlier

part of the year? A. I think not.

Q. It goes dry just the same? A. Yes, sir.

Q. Have you had occasion to observe the land on

Willow Creek when it would be overflowed—any of

the land that would be overflowed?

A. Oh, yes, sir, early in the spring.

Q. About what season of the year, or what

months would the overflow or flood waters come

down? A. February, March and April.

Q. And along in through there. Where the water

overflows a piece of land and stands on it in the

valley—in valley land, does that produce, or can you

raise alfalfa crops upon it?

A. No, sir, you can raise wire grass.

Q. Wliat can you say as to whether or not the

flooding of the land is a benefit or injury to the land?
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A. While there is lots of it it injures it so the hay

is worthless. [661—605]

Q. Then, you would say as a general thing it is

an injury to the land?

A. I w^ould, generally, yes, sir. Where it stands

on it a long time it all goes to wire grass.

Q. Now, do you know how the flood water has

generally been regarded by the settlers in the valley

as to whether it is a benefit or an injury to their

land?

A. A great many of them think it is an injur}^

Q. What land is flooded or overflowed when an

overflow comes, is it high or low land that is?

A. Low land.

Q. Do you know of any of the persons using

means by constructing ditches or embankments so

as to prevent the floods from getting on the lands %

A. Yes, sir.

Q. After that was done you may state whether

or not a better or bigger crop would be produced

than was produced when the lands were overflowed.

A. How was that?

Q. After a person has built their embankment to

keep the flood water off, or built a ditch so as to run

the water off would the land produce a better crop

if the water were kept off or if the water were not

kept off?

A. I suppose it would if the water were kept off.

Q. In the valley do they have a season which is

known as the rainy season or snow season?

A. Oh, yes, sir.
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Q. What time of tlie year does that come on?

A. Well, that varies; sometimes a little earlier

and sometimes a little late; sometimes about Christ-

mas and sometimes later. [662—606]

Q. When they have the rainy seasons'?

A. Yes, sir.

Q. Now, when the rainy season starts in is it

simply a spasmodic rain or for days and nights'?

A. I have seen it rain for two or three days or

nights, but they only come occasionally.

Q. How do they ordinarily come?

A. Well, they ordinarily come with a kind of an

easy-going rain.

Q. Lasting how many hours?

A. Lasting sometimes thirty-four hours and

sometimes thirty-six hours.

Q. Does snow fall? A. Yes, sir.

Q. What depth?

A. I have seen it three feet deep but we haven't

had any sleighing for three winters.

Q. About what would be the average depth for

the period of three years, in your judgment?

A. Six or eight inches.

Q. What effect does this fall of snow and these

rains which you speak of have upon the soil upon

which it falls as to whether or not it saturates the

soil?

A. Why, yes, sir, sometimes I have seen it real

mudd}^ all over the country; it would mire a cow

down.

Q. Thoroughly saturating the soil?
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A. Yes, sir.

Q. Even if flood water was turned upon land

saturated as you have indicated by rain and snow

water could it increase the saturation'?

A. I should not think it would after such a

saturation as that. It would be an injury to it.

[663—607]

Q. The flood water would be an injury to if?

A. Yes, sir.

Q. Are you familiar with the creeks running

into Willow Creek below that gorge or canyon such

as Gum Creek and Current Creek, Little Willow

Creek and Black Creek and those other creeks'?

A. I know all of them.

Q. The waters from these creeks, where does it

finally go'?

A. They all empty into Willow Creek.

Q. Do those creeks ever carry spring freshets or

flood waters with them?

A. They do sometimes, heavy.

Q. Do waters from these creeks water an}^ of the

lands below them and contribute to the waters of

Willow Creek? A. Which lands?

Q. • Any lands, the waters from any of these

creeks or all of them? A. They do some, early.

Q. Do you need any irrigation or any flooding to

water the land during the months of February or

M'arch in this country?

Mr. HUNTINGTON.—Objected to as leading.

A. It would not need it.

Q. Well, you may state whether or not flood
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Tvaters on the lands during February and March or

April is needed or desirable.

Mr. HUXTIXGTOX.—Objected to as leading.

A. It is not desirable. [664r—608]

Q. Are the lands usually during that period of

time saturated?

A. Generally, as a rule, they are. Sometimes

when the ground freezes, you know, they do not

saturate so easily.

Q. If the ground freezes then if there was a flood

on it would it sink into the ground or pass over it?

A. It slips right off.

Q. It runs off. What seasons of the year is it

and what months when water is needed on ground

so as to develop tree growth and vegetation?

A. April and May and June.

Q. And July?

A. Yes, sir, sometimes up to July.

Q. And Augiist?

A. "Well, generally the crops are over with, the

majority of the crops, at that time, but still alfalfa

it would be good in August.

Q. And the fruit trees? They need it?

A. Yes, sir.

Q. Then the tiaith is that the flood water when it

does come does it come at a season of the year when

anybody wants it?

Mr. HUXTIXGTOX.—Objected to as leading—all

these questions are leading and I do not want to put

in objections all the time.

A. Xo, sir. [665—609]
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Cross-examiiiation by Mr. HTJXTIXGTOX.

Q. ^[r. Loekett. I understand you to say these

lands which are overflowed along the creek would be

better off if they were not ovei-flowed. is that what

you mean ? A. Yes, sir.

Q. Xow, suppose that they are overflowed but

have a good drainage so that the water runs off of

them as the creek recedes, isn't it true that kind of

land produces wild hay?

A. It produces wild hay but then I cite you

Grimes" place.

Q. I will call your attention to Grimes' place

—

A. I used to own that place myself and it was a

swampy wire grass ranch and he has dug through

there now and he has alfalfa through there now and

it does fine.

Q. I am not asking you about places where they

are so low that water cannot go back into the creek,

but take the land that is low enough so that it is

flooded but high enough so that as the water recedes

and flows back into the creek and rim off of it,

doesn't that kind of flooding produce a crop of wild

hay? A. It has done that.

Q. Isn't it true that when you first came to this

valley the only lands that produced any hay at all

were the lands that from year to year was flooded

to such an extent that the sagebi*ush and greasewood

were killed off and the wild grass came up instead?

A. I don't know about the sagebrush being killed

off.

Q. When the sagebinish was tlie wild grass gi'ew
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up? A. I don't know about that. [666—610]

Q. When j^ou first came to the country there was

a long strip of wild hay

—

A. That was rye grass; there was rye grass all

along the creek, but it is all gone now.

Q. Just answer my question. Didn't the old

settlers mow a considerable amount of land up and

down the creek here for hay? A. They did.

Q. And that wasn't hay which they had sown

but it was hay which grew up there wild and it was

upon land annually overflowed?

A. Some patches were but they used to cut

plenty of rye grass and that rye grass is all killed

off now.

Q. The rye grass is all killed off? It doesn't

grow only where it has some water?

A. It was in the sagebrush, the rye grass was all

along there up the creek.

Q. Do you mean to say the rye grass grew on the

bench lands and no sagebrush grew up there? Did

the rye grass grow up there?

A. That grew all along the bottoms.

Q. All that you need is to get the sagebrush off

and keep the stock off, don't you think it would

spring up again?

A. It might in time, but it would take a long

time.

Q. Let us come to the tracts of land which you

say are so flooded that the water stands on them a

long time and wire grass grows up. There was such

a piece on the Grimes place?
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A. Yes, sir. iSome; yes, sir.

Q. And then there was some on the Kelly place ?

A. Yes, sir.

Q. And they drained their land? [667—611]

A. Yes, sir.

Q. And both of these places are flooded every

year when the water is high enough?

A. They made ditches to take the water away.

Q. And then water runs out of those ditches

when the water comes down?

A. They take it away.

Q. But they won't take it away until it begins to

recede?

A. Yes, sir, and it don't leave them great lakes

of water like they used to have.

Q. That is exactly the idea, the ditches don't

stop the lakes from coming there but they simply

take the water out.

A. I don't understand it that way.

Q. These drains you speak of empty into the

channel of the creek, don't they?

A. Yes, sir, they bend so as to go into the creek

again.

Q. Now, when the water is out over the banks of

the creek, of course these drainage ditches will not

carry the water off until the water drops down ?

A. It is owing to how much water comes.

Q. But if it is big enough to get the water up

over these low places then it has got to be big enough

to overflow the banks of the creek?

A. Yes, sir, it has to overflow some of the banks.
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Q. Now, Mr. Kelly testified there was no over-

flow of these places this year and none last year.

A. Yes, sir.

Q. And Mr. Kelly says this year he harvested 90

tons of hay to the acre, and last year about the same

and the year before that there was some overflow.

A. Yes, sir, some. [668—612]

Q. And the year before that he hai^ested 130

tons of hay, and the year before that he harvested

150 tons. Now, do you think that is a benefit to the

land to dry it so that the tonnage of your hay crop

is decreasing every year? Is that beneficial?

A. You say his hay decreased?

Q. So he testified. That being true do you think

that is beneficial?

A. Some seasons are bad seasons for hay.

Q. Why?
A. Because it doesn't rain enough.

Q. And because there wasn't as much moisture

to maintain the flow of the creek as usual?

A. There is places in them bottoms where they

raised hay better this year than there has been

—

Q. And some places they did not get any where

they usually get some crop if it overflows?

A. Kelly got a pretty good crop and that drain

was the principal cause of it.

Q. But he said before he built that drainage canal

he got 130 and 150 tons off of his land and since he

built that drainage canal he only got 90 tons.

Mr. HART.—Objected to as incompetent, imma-

terial and irrelevant.
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Q. Don't you know Mr. Norwood didn't get any

hay crop this year?

A. He told me he got a pretty fair crop.

Q. Did you see his crop?

A. No, but he told me a few days ago he got a

pretty fair crop, a good deal better than I expected.

[669—613]

Q. Did Mr. Norwood tell you he got a fair crop of

hay from the land that was overflowed?

A. No, he didn't say about the overflow; he said

he got a pretty fair crop.

Q. If he testified on the stand he didn't get any

hay from the overflowed land 3^ou would believe that

was true?

Mr. HART.—Objected to as incompetent, irrele-

vant and hearsay.

A. I don't know about that; I am telling you

what he told me.

Q. Do you know the old Fox place?

A. Yes, sir, I know where it is but I haven't been

on it for some j^ears.

Q. Now, you have stated that some people along

the creek think it is disadvantageous to have the

land overflowed, there are some people who think it

is beneficial? A. There might be some.

Q. Doesn't Mr. Scott think that way?
A. Mr. Scott hasn't got any overflowed land.

Q. And doesn't Mr. Faulkner think so and Mr.

Norwood? A. I expect they do.

Q. Now, Mr. Lockett, you have spoken about

sleighing here in the valley. What would you give
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to have three feet of snow here in the Willow Creek

Valley f A. I never seen it but once.

Q. When was that?

A. I couldn't tell exactly the winter.

Q. A good many years ago? A. Yes, sir.

Q. What was the result the next year? [670

—

614] A. A fine crop of bunch grass in the hills.

Q. I did not ask you about the bunch grass in

the hills; we have not been talking about it. What

effect did it have on the creek?

A. We had big waters in the creek.

Q. The last two years you haven't had much

water? A. No, sir.

Q. The water this year was pretty much all taken

out by the ditches the early part of the season,

wasn't it? A. Yes, sir.

Q. The farmers along the middle and lower

valley begin to irrigate just as soon as the water

begins to flow in the spring, don't they?

A. Yes, sir.

Q. And they keep it up as long as there is any

water to be had in their ditches? A. Yes, sir.

Q. When the lands are thoroughly saturated in

the spring, either by overflow or otherwise, isn't it

true that the amount of water that flows in the

channel of the creek later in the spring is larger than

when there has been no overflow?

A. Yes, sir, it is a natural consequence.

Q. The land along the creek gets soaked up and

holds the water more or less and then it continues to

seep back into the creek and keeps the stream run-
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ning a little longer than it would otherwise run*?

A. Yes, sir.

Q. You have sold your land recently, haven't

you? A. Yes, sir.

Q. To this Willow^ River Land & Irrigation Com-

pany? A. I did not sell to them. [671—615]

Q. To Mr. Brogan?

A. I sold to other parties and they sold to

Brogan.

Q. Who did you sell to, pleajse?

Mr. HART.—^Objected to as immaterial.

A. Which, the land I sold t I have got some land

left but I sold some.

Q. Who did you sell to ? A. John Weaver.

Q. And then Weaver sold to Brogan?

A. Then Weaver sold to Brogan.

Q. Was the deed given—did you get your cash

for the land or was it sold on a contract?

Mr. HART.—Objected to as immaterial.

A. I got my pay.

Q. How much land have you left up there?

A. I have got a quarter-section.

Q. And how much did you sell?

A. I sold about a section; I think I sold just a full

section.

Q. Is that land watered by a ditch?

A. It was; yes, sir.

Q. And is the land you have got left irrigated

by a ditch? A. Only by Gum Creek.

Q. The creeks lower down the valley, the small

creeks, run off early in the season generally, don't
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they? A. Yes, sir.

Q. And in a short time; it turns warm more

quickly down here than farther up in the mlOun^

tains? [672—616] A. Sometimes it does.

Q. Isn't that true?

A. Grenerally speaking; I have known some

thaws come up in Cow Valley and after it came and

the high water came down before it would thaw

down where I live.

Q. Generally speaking the nearer it gets to

Snake River the earlier it gets warm?

A. Well, yes, sir; that is the rule.

Q. How many times have you been in the can-

yon up where these so-called placer mines are since

1895?

A. I don't know as I have been there since that;

I was there before that though.

Q. All that you know about anything that has

been donw since 1805 was simply what you have

heard? A. I have not been there since.

Q. You haven't any personal knowledge of it at

all?

A. All I know is there has been mines there for

years and years.

Q. You know though that Mr. Boswell mined up

there at some time "? A. Yes, sir.

Q. He mined there about as long as anybody,

didn't he, any one continuous person?

A. He mined there quite a while. I know I seen

his work there as I went along.
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Q. He did about as much placer mining there as

anybody %

A. I don't know how long. He never mined any-

thing since I have been acquainted—he was mining

there some when- 1 first went along there awa}^ back

25 years ago; thirty years ago. [673—^617]

Redirect Examination b}^ Mr. HART.

Q. Those ditches or drains—what counsel called

"drains," that was built at Mr. Kelly's place: I

will ask you if they do not prevent the flood water

from flowing onto his land?

Mr. HUNTINGTON.—Objected to as leading.

A. That is what they Avere built for.

Q. Counsel asked you if land that was annually

overflowed, practically that, would not produce wire

grass, or wild grass—wild grass, and I understood

you to say "Yes, sir, at times," is that correct?

A. At times it does.

Q. Such lands as he speaks of that would be

overflowed annually would that be low land?

A. Yes, sir, it would be low land.

Q. If the land was prevented from being over-

flowed at all would it produce a better grass?

A. I explained that at the Grimes place.

Q. I say if the land was prevented from being

overflowed at all would it produce a better grass?

A. Yes, sir.

Q. Then, the land in being ovei*flowed is injured

by the overflow? A. Yes, sir.

Q. Now, you said something about Mr. Grimes'
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place, you used to own that? A. Yes, sir.

[674—618]

Q. At that time, or in the past, was it subject to

overflow ?

A. The worst kind; a regular duck lake.

Q. And after the water in the creek receded, why
then the water that overflowed the land gradually

went off?

Mr. HUNTIXGTOX.—Objected to as leading.

A. Yery slowly; yes, sir.

Q. And then what kind of grass grew there *?

A. Wire grass and slough grass.

Q. Was anything put in so as to prevent the land

from being overflowed? A. Not then, no.

Q. Has there ever been?

A. Yes, sir; lately.

Q. What was the effect of that upon the vege-

tation that grows there?

A. It makes it better; a better quality of hay.

Recross-examination by Mr. HUNTINGTON.

Q. But Mr. Grimes has been irrigating that same

land, hasn't he?

A. He has irrigated some spots of it lately. He
has not irrigated that alfalfa, that grows without

irrigation that he sowed in that low land. He has

got a drain through it [675—619] and it grows

without irrigation.

Q. I wish that you would explain how it is that

these drains you speak of prevent the land from

being overflowed.
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A. Wh}^, that is a natural consequence. It is

higher for the water to go off.

Q. But if the water doesn't get onto it at all how

can it run offt A. "Well, it runs on it I guess.

Q. Do you mean to say that it has raised the ele-

vation of the land so the water cannot get onto

it now?

A. The water don't get onto that alfalfa; that

was fixed so the water couldn't get onto it.

Q. Take the Kelly land: That has drainage

ditches, the slope of the ditch isn't ver}^ much, is it?

A. In places the water runs pretty rapidly.

Q. But it was built to drain the water off?

Mr. HART.—^Objected to as incompetent as the

witness testified that it was built to prevent the flood

water from getting onto the land.

Q. It was also built to take the water off?

A. That is what it was built for; it was to drain

the land and keep it from standing on the field.

Q. It was built to drain the land but it don't keep

it from getting there in the first place? It was built

so that when the water in the creek gets low enough

the water can be run off so that there is a chance for

a drainage ? A. It was built to drain it.

Q. But if the water in the creek is as high as the

land of course it would not run off? [676—620]

A. Not for a time. It would go pretty quick,

quicker than it used to or before the drains were

made.

Q. If the land were situated so the land would

naturally drain itself, then do I imderstand you to
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say that tbey wouldj be better off then if tbey never

bad any water at all on it ? A. No.

Q. If tbere were proper drainage then flowing

for a week or ten days or two weeks would be bene-

ficial if tbey were raising wild bay tbere f

A. Wby, yes, sir, a certain amount of water is

beneficial, of course, but too mucb is pretty bad.

Q. And particularly it is bad if it were allowed to

stand tbere for a long time ? A. Yes, sir.

Re-redirect Examination by Mr. HART.

Q. But tbe same land tbat would raise wild bay

if it didn't bave a fiooding would raise alfalfa?

A. Yes, sir.

Q. And alfalfa is wortb a great deal more tban

wild bay? A. Tbat is wbat tbey all say.

Q. And there would be enougb moisture falling

on tbe land in tbe sbape of rain and snow and

enougb moisture coming down from these high

places is enough to keep it w^et to raise alfalfa?

[677—621]

Mr. HUNTINGTON.—Objected to as leading.

A. That would be an improvement.

Q. And the counsel is trying to mislead or mis-

understand your evidence as to tbe drainage ditch,

or ditch built by Kelly. Now, if the ditch is sunk

down low the water simply runs off instead of over-

flowing and that is what has been done on Kelly's

place? A. Yes, sir.

Q. Before that was done the land was always

overflowed and after tbat was done the water simply
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ran off quick and never got over liis land and

wouldn't overflow? A. That is right.

Re-recross-examination by Mr. HUNTINGTON.
Q. As counsel has assisted you by putting the

words into your mouth, Mr. Lockett, a drainage

ditch will not drain water off the land if water

never gets on it, will it ? i

Mr. HART.—Objected to as incompetent as wit-

ness has never said it would; he said it would not

overflow.

A. I should not think it would if water never got

on it.

Q. You have said these lands which are over-

flowed for a little w^hile would produce wild hay.

And then counsel has said [678—^^622] to you, but

if they were not overflowed they would produce al-

falfa. Do you mean to say that kind of land if it

did not get any kind of water on it at all except as

it depended upon the rains and snows

—

A. And the seepage.

Q. (Continued.)—and the seepage. Not from ir-

rigated land, assuming now there was no irrigated

land above it—no artificial irrigation—do you mean

to say it would produce alfalfa %

A. How is it Grim<es ' lands raise alfalfa ?

Q. He irrigates above it; doesn't he have a water

right, and doesn't he use \i%

A. He has said

—

Q. We want what you know about the fact.

A. Grimes said he had used too much water.
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Mr. HUNTINGTON.—We ask to have the answer

stricken out as incompetent, irrelevant and hearsay.

Q. Now, he may have used too much water; that

may be true, and every farmer uses too much water

at times if he can get it.

A. That seems to be a failing.

Q. Now, if the lands above a tract of land that is

low is irrigated then you can raise alfalfa upon it

with proper cultivation, if there is seepage water

enough to come down and alfalfa will not grow with-

out water?

Mr. HART.—Objected to as it is an argument that

counsel is putting up and addressing to the witness

and incompetent, irrelevant and improper. [679

—

623]

A. Well, alfalfa does grow without irrigation in

certain spots of land.

Q. Does it have no irrigation above it?

A. Well, the seepage wdll make it grow if there is

irrigation above it. That has been proven that al-

falfa will grow without irrigation if it has got seep-

age enough. That has been proven out to perfection.

Q. But these lowlands which are generally over-

flowed do have an opportunity, but are so situated

that water has an opportunity to flow off promptly

if they are situated below unirrigated lands, would

not produce alfalfa?

A. Well, we have had alfalfa there and have irri-

gated it once in the spring and got a good crop and

then a good crop of seed.

Q. If you gave it a good soaking in the spring it
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might produce a crop ?

A. A fine crop too; that has been tried too.

Q. Isn't it true that some of these low lands,

that is, with proper drainage and getting the one

soaking in the spring would produce alfalfa?

A. They have done it without a soaking.

Q. And do it with a soaking?

A. Too much water will kill alfalfa.

Q. And that is true on all lands'?

A. I have alfalfa drowned out.

Q. You can drown out any vegetation if you keep

water on it long enough.

A. I have seen alfalfa get a good start in this

swamp land and then I have seen these big water

years come and kill every bit out.

Q. How long does water have to stand on alfalfa

before it will [680—624] kill it?

A. A month or two weeks or something like that.

Q. If it stood on it for five or six days, would it?

A. No, if it was drained off right quick it don't

hurt it much.

Q. If it came on from five to six inches deep, or

from two to six inches deep say on a tract of ground

and then drained right off within a few days would

that kind of ground raise alfalfa ?

A. Yes, sir, it might do pretty well, but too much
water will not do it any good.

Witness excused.

At the hour of 9:30 o'clock P. M., July 26th, 1909,

adjourned until 9:00 o'clock A. M., July 27th, 1909.
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At the hour of 9:00 o'clock A. M., July 27th, 1900,

met pursuant to adjournment as above. Present:

Same as before. [681—625]

[Testimony of Emory Cole, for Defendant.]

EMORY COLE, a witness produced on behalf of

the defendant, after being duly sworn, testified as

follows

:

(Examined by Mr. HAET.)

Q. Mr. Cole, what age man are you?

A. I am about forty-seven.

Q. How long have you lived in Willow -Creek Val-

ley?

A. In the vicinity along Willow Creek ev^er since

1868.

Q. The property—have you been in attendance on

this hearing and all since it has been going on ?

A. Yes, sir.

Q. The property that has been spoken of as the

Cole ranch, what property does that have reference

to ? What ownership ; is that the property you have

owned?

A. The property I owned and sold to Mr. Brogan.

Q. Or the defendant company ?

A. Or the defendant company.

Q. About how long have you lived on that place

known as the Cole property ?

A. Since in the 70 's; 1871 and '2.

Q. Have you had occasion since your residence in

the valley to notice and observe the rainfall and the

flow and overflow of Willow Creek?

A. Yes, sir.
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Q. Have you also had occasion to observe the

effect of the overflow from Willow Creek on the soil

and vegetation ? A. Yes, sir ; I think I have.

Q. Have you at any time assisted in the measure-

ment or had [682—6265 charge of the measure-

ment of the flow of water on Willow Creek ?

A. Yes, sir.

Q. Do you know where the town or place called

Dell is—the postoffice or ..place called Dell?

A. Yes, sir.

Q. How far is it from this property of yours ?

A. About six miles or five miles.

Q. This side ; that is, south of the place where you

lived? A. South and east.

Q. Now, what years was it that you measured,

had occasion to particularly observe the flow of water

in the creek ? A. In May, 1894, was one year.

Q. May, 1894?

A. I think that was the year.

Q. That was the year you were assisting some of

the Government officials ? A. Yes, sir.

Q. Do you mean 1894 or 1904? A. 1904.

Q. Then, outside of that, have you had occasion in

other years to observe the flow both before and since

that year? A. Yes, sir.

Q. What season of the year is it that most of the

water comes down ?

A. Well, it varies, sometimes in January, and on
until Ma3\

Q. Varies from January until May?
A. Yes, sir.
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Q. Well, more often when does the larger volume

of water come down ?

A. In February until May. [683—627]

Q. February until May *? A. Yes, sir.

Q. Xow, in the year 1904, when you say you made

particular and careful observation of it, I wish you

would state if you know the volume of water coming

down by Dell expressed in acre-feet for the months

of February, March, April and May, if you remem-

ber.

A. Well, my understanding from the measure-

ments that we took, the results were something like

100,000 acre-feet in that period.

Q. At other years I will ask you whether or not

larger volumes of water for the same period of time

flowed down? A. There has.

Q. And, on the other hand, you may state whether

or not smaller volumes have flowed down ?

A. There has.

Q. Now, what do you think would be the average

for those months?

A. Well, I think that the year of 1904 was about

an average.

Q. 1904, you think, was about an average ?

A. Yes, sir.

Q. Now, you are a brother of Mr. Leonard Cole ?

A. Yes, sir.

Q. Are you familiar with the gorge beyond and
north of your property through which Willow Creek

passes ? A. Yes, sir ; tolerable.

Q. Are you familiar with the location of the min-
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inig claims owned there by your brother, Insenhofer

and others? A. I have been there frequently.

Q. You know the location of the ground?

A. Yes, sir. [684—628]

Q. How long—or when did your brother first go

in there and commence mining operations'?

Mr. HUNTIN.GTON.—This is all subject to our

general objection to all this class of testimony.

Mr. HAET.—Yes, sir.

A. Well, it was sometime in—I think it was about

12 years ago.

Q. That would be in 1894 or '5 then?

A. Yes, sir.

Mr. HUNTINGTON.—If it was 12 years ago it

would be 1896 or '7.

Mr. HART.—Yes, sir.

Q. Well, at any rate, your recollection is that he

has been in there at least twelve years ?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. Now, do you know whether or not he has car-

ried on mining operations in the canyon since that

time, since he first commenced ?

A. Well, so far as I know he has been in posses-

sion of that and working in there during the working

season.

Q. Has his possession been public or open and

notorious or secret and hidden?

Mr. HUNTINGTON.—Objected to as leading, and

calling for the conclusion of the witness.

A. ,1 will change the question. What has been the
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ebaraeter of Ms possession?

A. Well, it lias been open and notorious so far as

I ever knew [685—629] anything about it at all.

Q. ^Hiat has been the character of it so far as the

people lining in that portion of the country or passing

through there would know or learn?

A. There has been no effort that I have ever heard

of to keep it any secret at all.

Q. Has it been generalh^ known as his property?

Mr. HUNTINGTON.—Objected to as leading.

A. That was my understanding of it, yes, sir.

Q. You may state what the general knowledge is,

if you know, as to his possession and the manner of

hiis possession.

A. He has not been molested in any way that I

know of. Pe has offered it for sale a number of

times, and has been negotiating in different ways and

I never heard of anyone objecting.

Q. Now, do you know where the dam site is that

is being constructed by the defendant company?
A. I do.

Q. Have you been to the place since the work has

been going on? A. Yes, sir.

,Q. Having reference to that location, I will ask

you do you know whether or not, or how long have

you known that mining operations were carried on in

that gulch, or how many years?

A. There was mining in there when I tirst went
there, the first time I was ever there, and I think

that was in 1874 or 1873, or along there sometime.

Q. Even at that time you may state what was the
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general reputation [686—630] of the ground as to

whether or not it was mining property or carried

gold or mineral.

Mr. HUNTINGTON.—Objected to as hearsay, not

the best evidence, incompetent and immaterial.

A. That was the reputation of it so far as I know.

Q. You may state what has been the reputation of

the ground as to whether or not it carried gold and

mineral since 1873 when you first went there up to the

time the property was transferred to the defendant

company.

Mr. HUNTINGTON.—Objected to as hearsay, not

the best evidence, incompetent and immaterial.

A. It has been ahvays considered mining ground.

Q. Now, since 1873, about how often have you

visited or been in that canyon ?

A. Well, I think I have been there every year and

sometimes a dozen times a year.

Q. Can you state whether or not mining opera-

tions have been carried on in the canyon yearly ?

A. I couldn't say for sure that there has been con-

tinuous from the first time I was there until the pres-

ent time.

Q. Well, have you seen people in there at work
mining since 1873 off and on?

Mr. HUNTINGTON.—Objected to as leading.

A. Very frequently.

Q. What seasons of the year would you say you

saw them in there [687—631] at work?

A. Most generally in the spring.

Q. Have you visited the property at other seasons
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of the year; for instance, along in the fall or early

winter ?

A. I have been up there in the winter very often,

Q, Can you state whether or not the work which

they would be doing is mining, or which they had left

could be observed by observation ?

Mr. HUNTINGTOX.—Objected to as leading.

A. Yes, sir.

Q. Describe what you could see from time to time

showing whether or not work had been done.

A. Well, for a good many years they was there

working in a number of different places and along

the ground and occasionally I would see some new

work I hadn't seen when I was there before, and so

on.

Q. Now, in reference to where the dam site is

located, you may state where the work was which you

have seen or where you have seen men at work min-

ing, whether above or below the dam site ?

A. I have not seen anyone mining below the dam
site, but I have seen signs of mining being done there.

Q. Have you seen them mining above the dam
site? A. Yes, sir.

Q. Did you ever see any signs of mining having

been done also above the dam site ?

Mr. HUNTIXGTOX.—Objected to as leading.

[688—632]

A. Yes, sir.

Q. Now, in reference to the two sides of the creek

I wish you would state what you have seen as to min-

ing.
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A. Well, I have seeu them hydraulicmg on both

sides of the creek, and I have seen prospect holes on

both sides of the creek.

Q. Have you seen them working on both sides of

the creek?

A. Yes, sir; I have seen men working on both

sides of the creek.

Q. Now, commencing where the dam site is on

below that, how far up the creek would you see the

men either mining or see evidence of where they have

been mining?

A. Well, there has been evidence of mining along

in different places all the way up to Mormon Basin

Creek and the ditch up the creek I have seen them

up in there at the head of the ditch.

Q. About how many miles up would that be %

A. I think about four or five miles.

Q. Above the dam site? A. Yes, sir.

Q. Would that be applicable to both sides of the

creek or one side ?

A. Above the mouth of Mormon Basin on one side

of the creek and below there it was on both sides.

Q. Are you familiar—I will call your attention

—

do you know generally where the lines in Section 21

are? A. No, sir.

Q. Up above the dam ? A. I do not.

.Q. You don't know where those lines are?

A. No, sir. [689—633]

Q. Well, if Section 21 is within, say, a mile to two

miles runs in that manner commencing about a mile

above the dam and runs from that on about two miles
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farther up above the dam, you may state whether or

not they carried on mining operations in Section 21,

assuming the creek crossed through or on Section 21.

A. Well, there is mining on both sides of the

creek.

Q. And if Section 21 was on one side of the creek

then there would be mining on Section 21?

A. There certainly would.

Q. Now, I believe you stated you had transferred

your property to the defendant company corpora-

tion ? A. Most of it
;
yes, sir.

Q. You may state whether or not that carried the

water rights and appropriations of water which you

owTied.

Mr. HUNTINGTON.—Objected to as leading.

A. It did.

Q. How much water appropriations or water

rights did you own at that place?

A. About all the water I could get.

Q. Well, had you then appropriated all the water

of Willow Creek? A. Lots of times.

Q. How long had the water—or where does your
land lie in reference to the spreading out of the valley

at the south end of the gorge ?

A. Well, it lies right up against the foothill.

Q. Your land then is the first agricultural land

that is reached after the creek comes do^^^l through
the gorge? [690—634] A. Yes, sir.

Q. This water that you speak of having appro-

priated and used upon the land has been used on it

for how many years ?
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A. Well, I think as much as twenty-five or thirty

years, perhaps.

Q. How many acres of land are there in that tract

of yours? A. About 2,500 acres.

Q. Now, do you know the effect of the overflow

water upon that portion of land of Willow Creek

which is overflowed either annually or occasionally as

the case may be ?

A. Well, I have some knowledge of it; yes, sir.

Q. You may state whether or not the land is ben-

efit/ed; that is, the land as it lies in the valley of

Willow Creek which is overflowed? ,You may state

whether the overflow to the specific pieces of property

that are overflowed, whether they are benefitted

thereby or not?

A. In some cases it might be a benefit, but, to a

great many, it is a detriment.

'Q. How is it generally regarded by the farmers

and persons living in the valley ?

Mr. HUNTINGTON.—Objected to as incompe-

tent, immaterial and not the best evidence.

Q. State whether or not it is regarded as a benefit

or a detriment.

Mr. HUNTINGTON.—As the farmers of the val-

ley are within access of this hearing and the best evi-

dence is the testimony of the farmers themselves.

A. Well, I believe the majority of them considers

it a detriment. [691—635]

Q. Do you know of any precautions being taken

by any of the parties to prevent the lands from being

overflowed?



70'2 The Eastern Oregon Land Co. vs.

(Testimony of Emory Cole.)

A. Well, they have all built some drain ditches

and some levees to protect their land.

Q. Land that is overflowed, would that be high

land or low land? A. Low land.

Q. When it is subject to overflow and that is all

what class of vegetation gi'ows upon if?

A. Some \sdld hay.

Q. On the same land that wild hay grows upon,

because of the overflow, what would grow upon the

land considering its character and the lowness of it,

what would grow upon the land if the overflow were

shut off?

A. There would be alfalfa grow upon it.

Q. Then which would be the most valuable—al-

falfa land or wild hay land? A. Alfalfa.

Q. Will alfalfa grow upon land that is subject to

overflow, and that is yearly, or annually, or practi-

cally so, overflowed by the waters of Willow Creek,

the lowlands that are overflowed there; will alfalfa

grow upon it?

A. No, it is no good for it ; it is not good land for

alfalfa.

Q. Will alfalfa grow upon such lands located in

such a way if subject to overflow such as occur there ?

A. Not very long.

Q. You say it would not very long. Do joii mean

through a dry year it might grow and if the water

overflowed over it it would still live ?

Mr. HUNTINGTON.—Objected to as leading.

[692—636]

A. Yes, sir; in a dry year it might grow and do
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well, and if the water would run over it it would kill

it.

Q. If there were alfalfa there when the overflow

came, what effect would it have %

A. It would kill it.

Q. I wish you would name—or have you yourself

made any effort to protect any part or portion of

your land from the overflows ? A. I have.

Q. What portions of your land—about how
much?

A. Well, I have had considerable overflowed land,

and I have worked more or less on it to control or

govern the overflow and manage it the best I could.

Q. Would the efforts which you have made be

toward keeping the water from flowing over the land %

A. A portion of it was to keep the water—

I

couldn't keep off the land, which had to overflow it

anyhow—to spread it out so as to be as thin as pos-

sible and stop any wash that might occur from one

year to the other, and keep it entirely off of what I

could of it.

Q. And portions of it that you couldn't keep the

water off of, as I miderstand you to say, your effort

was to drain that and other portions to keep the water

entirely off of?

-Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. Do you know of other farmers making efforts

so as to keep their lands from being overflowed?

A. Yes, sir.
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Q. What other farmers have done that 1 [693

—

637]

A. Mr. Kelly, Mr. Grimes—they are the main

ones I know of.

Q. What effect has their—or did they prevent

their lands from being flooded?

A. They claimed to.

Q. What effect on the quality of the vegetation

has resulted if you know by preventing the water

from flowing over the land?

A. Mr. Grrimes stated it was a great improve-

ment.

Mr. HUNTINGTON.—Move to strike out as hear-

say and incompetent.

Q. State what you know from your own observa-

tion.

A. I know he raised good alfalfa on land that it

hadn't been raifZed on on account of the overflow;

from changing the channels and conveying the water

into channels he was able to raise a good quality of

alfalfa seed and hay.

Q. Now, in speaking of the appropriation of

water made for your land, how long a time have you

been appropriating water? How long has it been

since the water was first appropriated?

A. Sometim^e in 187'2, '3 or along there.

Q. Are there any riparian owners of agricultural

lands above yours? A. None that I know of.

Q. That is, on this side of the gorge?

A. Yes, sir.

Q. How much water have you been annually



The Willotv River Land <£• Irrigation Co. 705

(Testimony of Emory Cole.)

using as a general thing?

A. Well, I don't know as to that.

Q. Well, how much in comparison to the amount

flowing in the creek? [694—638]

A. Well, a very short time in the spring there

would be more than we could use and after that we

took it all. Whenever the ditches would hold it we

took it all.

Q. I wish you would describe the canyon at the

place where the dam site is located and for sa}^ a

mile or a mile and a quarter on north; that is, as to

the sides of the canyon and how far they extend up

.

A. Well, it widens out considerably from the dam
site on \y^ to a mile I guess, and then it varies along,

of course, from there on narrow and wide.

Q. How high are the sides of the canyon?

A. The sides of the mountains?

Q. Yes, sir.

A. Why, I should think they are from a quarter

to a half a mile.

Q. You may state whether the sides of the

canyon are capable of raising crops, farming or

agricultural.

A. There is no agricultural land on the sides of

those hills I would consider.

Q. You may state what the value of those lands

are from the canyon from the dam site on up for a

mile and a half or two miles. What the value of

them is per acre.

A. Well, other than mineral values I would not

think they have any worth mentioning.
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Q. Taking out the mineral value you would say

it lias no value worth mentioning?

A. Yes, sir.

Q. Give me an ides at smy rate, whether five

cents or fifty cents or ai.y other sum of the value per

acre they would be wortii along through Sections 27,

21 and 28.

A. Well, I have did a good deal of experimenting

to find out [695—639] what the values are, but

I have not arrived at it yet; I couldn't say.

Q. "Well, what would you say as to 50^!' an acre?

Mr. HUNTINGTON.—Objected to as leading and

witness says he is not able to answer the question.

A. It might be worth it; I don't know.

Q. In your judgment are they worth that much
per acre?

Mr. HUNTINGTON.—Objected to as leading and

witness says he is not able to answer the question.

A. I would not give it.

Mr. HUNTINGTON.—Move to strike out the

answer of the witness as not responsive to the ques-

tion and as incompetent and immaterial.

Q. Mr. Cole, are you familiar with the lands

which the defendant (plaintiff) company may own
in the valley of Willow Creek from and including

the Section 31, Township 15 South, Range 43 East,

down the valley to the south and toward this way
into the land in To^mship 17 South, Range 44 East?

Are you familiar with the company's properties ly-

ing along the valley?
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A. Well, I am more or less familiar with the

country.

Q. Are you familiar or what would you say as

to the fair price or the value of such lands as the

company owns that are flooded and that have not

been otherwise improved—^how much are they

worth ?

A. I have not been over the land for some time

and I don't [698—640] know what they are

worth. It depends upon the condition they are in, of

course.

Q. Well, the condition with sagebiiish still grow-

ing on portions of them and occasionally, either

annually or otherwise, the low parts are submerged

with water?

Mr. HUXTIXGTON.—Objected to as incompe-

tent, and witness has stated he has not been over

them and doesn't know.

Q. What I am asking is the value of those that

are overflowed, the land overflowed if there are forty

acres still overflowed, with sagebrush and gTease-

wood growing upon it and raising wild grass and the

water comes over it annually or nearly so what

would be its value?

Mr. HUNTINGTON.—Objected to as incompe-

tent, and witness has stated he has not been over

them and doesn't know.

A. Well, I don't know; it might vaiy consid-

erable.

Q. Well, you may state your opinion as to the

average value of such land.
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Mr. HUNTINGTON.—Objected to as incompe-

tent, and Avitness has stated lie has not been over

them and doesn't know.

A. Oh, it might be from $1.25 to $10.00 an acre,

I don't know.

Q. From $1.25 to $10.00 an acre?

A. Yes, sir.

Q. Are yon familiar with the condition of Willow

Creek as it annually appears through the months of

jsay June, July and August and September? [697

—

641] A. I am.

Q. Is there any difference in the amount of water

found in Willow Creek through those summer

months and throughout all the years whether there

are floods or no floods?

A. Well, there is a great many places you can-

not find any but there are places where there are

holes.

Q. And that same condition exists whether they

have flood water or do not have flood water—^through

the summer?

Mr. HUNTINGTON.—Objected to as leading.

A. Practically, yes, sir.

Q. Then there is practically no difference in the

condition of the creek through the dry seasons of

the year?

Mr. HUNTINGTON.—Objected to as leading.

A. No difference in regard to the flow of water

because there is no flow there.
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Cross-examination by Mr. HUNTINGTON.
Q. The measurements you speak of having made

in 1904 were made at the bridge about six miles

above the Postoffice at Dell'?

A. Yes, sir. [698—642]

Q. The water that comes down through that part

of the channel are waters which come out of the

canyon? That is, there are no tributaries to Willow

Creek between that point and where the water comes

out of the canyon, are there?

A. Well, there is Baker Creek on one side and

Road Canyon on the other side is all.

Q. Are they considerable tributaries or is the

water from them

—

A. Baker Creek is considerable of a stream in

the early season.

Q. But it flows out and goes dry later on?

A. It goes dry varying from May until, well,

from May until the first of June.

Q. With those exceptions, however, the water is

the water that comes out of the canyon?

A. Yes, sir.

Q. Now, how did you make those measurements?

A. With a guage the Government prepared—Mr.

Whistler and Newell.

Q. That doesn't quite answer the question in re-

gard to how you measured it.

A. Measured from the box they prepared to the

surface of the water.

Q. AVhat kind of an instrument did you use to

measure with? A. A chain and a weight.
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Q. Just state so that the Court can understand

just what you did to get the measurements from day

to day.

A. Well, just as I stated before, I measured the

surface of the water and they calculated the rest of

it themselves.

Q. Then the amount of water that you have

stated is not your own calculation but your recollec-

tion of what they told you was the calculation?

[699—643] A. Yes, sir.

Q. Do you remember how wide the wier was

through which the water passed?

A. It varied very much. The dam, or the bridge

that the measurement was taken from was about 140

feet long. It stood up above the water and they

measured from the bridge to the surface of the water

and the other parties to the affair took them meas-

urements. I don't know anything about them at all.

That was their

—

Q. Was there no box or wier oonistructed, or did

you just take the measurements in the natural

channel of the creek?

A. Measured the surface of the water to the

bridge.

Q. They measured the width?

A. They sounded, as near as I can remember

about every week and sometimes every three days.

They would have a man come there and sound the

creek and take the current and all.

Q. What part of the work did you do?

A. I measured from the bridge down to the
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surface of the water.

Q. You measured the distauce from the bridge

down to the surface of the water? A. Yes, sir.

Q. Then you took simply the measurement of the

distance from the surface of the water up to the

bridge? A. Yes, sir.

Q. Other people took the measurement of the

depth of the water from the surface to the bottom?

A. Yes, sir.

Q. And you did not measure then, yourself—you

did not make any other measurement yourself?

A. None at all. I took their figures for the bal-

ance of it.

Q. How long were you there? [700—644]

A. I was there

—

Q. Making the measurements, I mean.

A. At each visit?

Q. No, I mean when did you begin to make the

measurements and when did you cease to make

them? A. I forget the dates.

Q. Did it cover more than a month?

A. Something like a year.

Q. Were the measurements made every day?

A. Practically every day. Once in a while there

would be a day we would be away.

Q. Nearly every day during the year?

A. Yes, sir.

Q. Was there water flowing through the creek

there during the entire year?

A. Some water—well, I believe there was a time

there wasn't any water but then I wouldn't be posi-

/



71'2 The Eastern Oregon Land Co. vs.

(Testimony of Emory Oole.)

tive, but anyhow my instruction was to report those

occasions.

Q. Isn't it true that the measurem^ents showed

some water during every month covering that

period?

A. Possibly so; I wouldn't say there wasn't. I

remember my instructions was to report the same

when there was no water as when there was, or some-

thing to that effect.

Q. Do you rem'ember what month there was the

least water?

A. Jannary, I think, was a very low month; that

is, so far as the ^ua^Q reading went and along in the

summ'er.

Q. February and March were very much larger?

A. Yes, sir, I think so; yes, sir.

Q. And April was the largest?

A. I believe it was; yes, sir.

Q. Then August or September would be the least

months—the [701—645] least flow, wouldn't it?

A. Yes, sir, I think so.

Q. Now, as a matter of fact, do you remember

the exact acre-feet measured?

A. I don't remember the figures exactly. You
have them there, haven't you?

Q. That year there was a very large flow in the

mionth of March, wasn't there?

A. I don't remember the months that give the

most water.

Q. Bo you know what the size of your ditch is

by which you appropriate water from Willow Creek ?
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A. Well, it—I think I do.

Q. Give it to us.

A. It is about three and a half feet wide and I

calculated it to hold water up to about that depth.

Q. Three and a half feet wide and three and a

half feet deep? A. Yes, sir.

Q. Are the banks of yoiir ditch all the way along

as much as 3% feet high from' the point where you

divert the water down to where you use it on your

land?

A. That is the way we aimed to have it when we

cleaned it out.

Q. What is the grade of your ditch?

A. I don't know; it is very swift though.

Q, You never have measured it?

A. I don't know as I could measure it.

Q. Do you know of its ever having been meas-

ured ? A. I think it has been.

Q. It was measured that same season, wasn't it?

A. Perhaps.

Q. And it was in use at the time that you were

making these m'easurements of the flow of water in

the creek? [702—646] A. Yes, sir.

Q. And 3^our ditch takes the water out where?

A. Above this bridge about two miles, something

over two miles I think.

Q. Have you ever looked at the report of the

Government Engineers as to the amount of water

discharged into your ditch?

A. I don't think I have. I know it was very little

that year because I was raising alfalfa seed and did

I
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not want to irrigate tbe land.

Q. You didn't get as much then as you ordinarily

do?

A, Why, I got just what I wanted out of what

there was and that is what I ordinarily do.

Q. During any period—during any month of that

year did you get as much water as you ordinarily

take? A. I don't know.

Q. You don't know? A. No.

Q. What proportion of the water that you usually

take did you take during that year?

A. I don't know that.

Q. As much as a half? A. Perhaps.

Q. As much as three-fourths?

A. I don't know.

Q. You don't know? A. No, sir.

Q. Did you irrigate very much during the year

1905? A. No, not very much.

Q. About the same as you did in 1904?

A. I think so. [703—647]

Q. Or more ?

A. I don't know, but I think perhaps less. I

don't know. I have been trying to raise seed, ex-

perimenting raising alfalfa seed by getting the water

off and driving it out of late years.

Q. How many years and during what years did

you reduce the flow of water under your ditch in

that way?

A. Well, ever since I have been raising alfalfa

seed; that is, trying to. Well, about four or five

years I have been experimenting with it in that way.
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Q. Four or five years consecutively?

A. Yes, sir.

Q. You left, you think, half of the water at least

that you had been using go down the creek?

A. I think so.

Q. Dui^ng what months do you generally irrigate

most, or did you irrigate most during the year 1904?

A. I think it was pretty early in the season. I

didn't aim to irrigate late at all.

Q. Have you never taken the elevation—the

different in elevation between your headgate and the

point where you begin to distribute your water on

the land? A. I have not.

Q. Could you give us any idea of that?

A. Not definitely. I have seen the figures the

Government give but I don't remember.

Q. Could you give us your best recollection of

that?

A. I couldn't very well, to make it anywhere

near correct because I have forgotten what they are.

Q. How long is your ditch?

A. About two miles. [704—648]

Q. Is it on the same grade all the way or is there

a difference in the grade ? A. It varies.

Q. Where is the heaviest grade ?

A. Well, the heaviest grade from the upper end

down is—I couldn't describe it very well.

Q. In what part of the ditch would you find the

steepest grade ?

A. There is a little flat where the ditch comes out

onto the flat there I have been told it had four and a

i
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half feet of drop in one place
;
probably be three hun-

dred yards long or four feet of a drop

—

Q. .How far is that from the creek %

A. (Continued.)—after it first gets on top of the

bank out over to the hillside ; then in two other places

above that.

Q. How far is that place from your headgate ?

A. From the headgate it would be about half a

mile.

Q. From the headgate to this steep drop how

much is the fall*?

A. Well, it is heavy enough so that it would carry

the very muddiest water that f/omes down from the

mines was the intention of it.

Q. You don't know, as a matter of fact, what the

real grade was for the first thousand feet ?

A. ,No, Idon't.

Q. Do you have a box at your headgate, or do you

just turn the water in out of the dam without any-

thing %

A. We have had a number of boxes there but they

are buried out in the gravel around there and we
change it in the spring in opening it up and open

it up in the most convenient way.

Q. Do you have a box there ?

A. We have a box in the ditch w^here the head-

gate once was. [705—649]

Q. The channel of the creek has changed ?

A. The channel of the creek changed.

Q. So that you are not now taking the water in

at the old channel but out of a new channel?
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A. We are taking it out higher up.

Q. Is that a new channel or the old one?

A. It is the old channel—that is a new channel,

the old channel very much widened.

Q. How many acres do you irrigate when you are

using your water to the full %

A. Well, about 900 acres, I think, is under an ir-

rigation system of some kind.

Q. And that is all supplied from this ditch ?

A. No, sir. .

Q. Well, how much—how many acres do you ir-

rigate by the water carried through this ditch?

A. A¥ell, there is 500 acres, I guess, that it is

mixed up on. Other streams are running into it in

the same fields and so on.

Q. Five hundred acres and a part of that is par-

tially irrigated by other water ? A. Yes, sir.

Q. How many acre-feet do you use in irrigating

your land? A. I don't know.

Q. Don't you know what is usually used, or what

is considered a proper amount ?

A. No, sir, I don't. I know that it varies very

much.

Q. Now how many acres altogether did you con-

vey^—you said about 2500 acres ?

A. Yes, sir, about that.

Q. Is all of that in one body or are there segre-

gated pieces ? [TOS—650]

A. It all connects except 160, 1 believe.

Q. All but 160 acres are in one body ?

A. Yes, sir.
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Q. When you say "connect" you don't mean cor-

nering but contiguous ? A. Joining on.

Q. How many acres are there below your ditch

—

the ditch you have been talking about?

A. The Willow Creek ditch ?

Q. Yes, sir.

A. Oh, I guess there are seven or eight hundred

acres, or nine hundred perhaps.

Q. From seven to nine hundred acres ?

A. Yes, sir.

Q. This low land you have talked about, that it

had too much water, is below the ditch?

A. Yes, sir.

Q. And your irrigated lands would drain into

that ? A. Yes, sir.

Q. Did you construct that ditch yourself, or was

it built when you went there ?

A. My father built it.

Q. Were you there at the time ? A. Yes, sir.

,Q. The 160 acres was never irrigated from Wil-

low Creek ? A. Which 160 ?

Q. The segregated 160 acres? A. No.

Q. And Willow Creek doesn't run through that?

A. No, sir.

Q. This overflowed land, after you had drained it,

was productive, [707—651] was it ?

A. Yes, sir.

Q. If that overflowed land had received no drain-

age from your irrigated lands and had no water been

put upon it during the year except what would fall

naturally from the skies, and was overflowed an-
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nually but drained properly, it would still produce,

wouldn't it? A. I think it would.

,Q. And if it was properly drained the overflowing

—the annual overflowing would be a benefit to it,

wouldn't it, if it received no other irrigation'?

A. If it was raising alfalfa it would not.

Q. But it wouldn't raise alfalfa anyway if it is

low enough so the water would stand over it from a

week to ten days or two weeks? A. No, sir.

Q. But it would raise wild hay, wouldn 't it %

A. Yes, sir.

Q. And some other hay crops ?

A. If it was tcken care of in the right way and

wasn't allowed to gully into ditches, and when it was

you couldn't get the crop when it had been raised,

as was the case in a great many cases.

Q. If the water in Willow Creek was reduced to

such an extent that it never did overflow at all and

you did not irrigate it, and it didn't get any seepage

from higher irrigated land, it would not produce

anything, would it?

A. If it didn't get any water at all it would not

produce anything.

Q. I mean any water except what fell from

Heaven.

A. I don't know of any other place to get water.

[708—652]

Q. I mean—3^ou understand what I mean. (Pre-

vious question read to witness.)

A. If it didn't get any water it wouldn't produce

any crop.
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Q. That is, if it doesn't get any water except the

natural precipitation which falls directly upon it,

which would come to it without irrigation of adjoin-

ing lands, or being overflowed, it would not in ordi-

nary years produce any crop, w^ould it?

A. Well, I never seen any of that bottom land any

year but what it would produce a crop.

Q. Well, are there any bottom lands of that kind

but what w^ould get the benefit of irrigation of ad-

joining lands that you know of?

A. Why, I don 't know of any.

Q. What do you consider that land worth, Mr.

Cole?

Mr. HART.—Objected to as incompetent.

A. It depends upon the crop you can raise on it

and the market.

Q. I am talking about that particular land?

A. Which particular land ?

Q. The land you have been talking about on the

place you used to own that was formerly flooded

and you have drained it ?

A. Well, some of it, where it was flooded too

much we didn't get any crop, and where it was too

dry we didn't get an}^ crop.

Q. Well, that land you consider worth from fifty

to $100.00 an acre, don't you?

A. With means of irrigation it is.

Q. Without irrigation? [709—653]

A. You can't raise anything without irrigation.

What is the good of it?

Q. I am talking about these low lands that it over-
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flowed? That you say doesn't need irrigation.

A. I don't know as I understand the question.

Q. What do you consider the land we have been

talking of, that was a part of the land you foraierly

owned, which was so low that you had to drain it,

worth?

A. That land with the water right I had use of ?

Q. Xo, taking away the water right and depend-

ing simjDly upon the irrigation it would get from

overflowing ?

Mr. HART.—Objected to as incompetent unless

the question also includes the condition of the land

unimproved.

A. I have some laud there, or have had, that

hasn't had an^-thing except the natural overflow that

the crops haven't been anything except willows and

weeds and fox tail and cockle burrs and numerous

other things.

Q. Well, now, if you will just try to answer my
question I shall be glad. Read the question again.

(Two previous questions read to witness.)

A. Taking away all of the care that I gave it ?

Q. Xo. A. Or adding that to it ?

Q. Taking it as it is.

A. Well, that is with the care that has got and

the crops it has produced ?

Q. J don't care anything about what crops it has

produced, but I am sa^-ing take the land in the con-

dition it is, what is the value of it ? What is it worth

without any wat^r right ? [710—654]

A. It has a water right.
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Q. Do you irrigate it ? A. Yes, sir.

Q. Do you still consider that land needs some

irrigation^ A. Certainly it does.

Q. Now, without irrigation what do you consider

it worth ?

A. I can't see any value to it if it hasn't any

water or right of irrigation.

Q. Now, Mr. Cole, taking the lands along the val-

ley that are annually overflowed, but are so situated

that the water recedes from them as soon as the

water is again confined to the banks of the creek;

that is, land upon which the water spreads out for

a short time and flows back again into the creek with

the receding of the flood waters, those lands will pro-

duce crops of wild hay, won't it?

A. Some of them will.

Q. And some of them are profitable for tliat pur-

pose and of value ?

A. Dry land that has no other source of water

except the flood water in the season as it varies I

don't believe has much value.

Q. But it has some value?

A. Oh, I suppose it has.

Q. And without the flooding of that land—now,

assuming that it didn't get that flooding it would not

produce anything, would it ?

A. No, if it don't get water it Avouldn't produce

anything.

Q. You were a witness on behalf of the Eastern

Oregon Land Company in the protest it filed against

the approval of the maps and plans of the Malheur
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Irrigation Company, the hearing being held at On-

tario before Mr. King, were you not? [711—655]

A. Yes, sir.

Q. And in that hearing the same contention was

made by the Eastern Oregon Land Company with

respect to these overflowed lands that has been made

in this hearing, wasn't it?

Mr. HART.—Objected to as incompetent, imma-

terial and as to what the contentions were which

were made in that hearing and is not binding and

not proper cross-examination.

A. It might have been ; I wouldn 't say.

Q. And you testified in that hearing, didn't you,

that the Eastern Oregon Land Company's lands

along Willow Creek, or portions of them were an-

nually overflowed and inundated by the flood waters

of Willow Creek and that when the waters receded

from such lands the lands would produce wild hay

and when it did not get those flood waters the lands

would produce nothing, didn't you?

A. I may have ; it could be the fact.

Q. That is the fact?

A. Yes, sir, it would produce something if it gets

irrigation

—

Q. And without that flood—read the last question.

(Last question read to witness.) You also testified

in that hearing that by reason of this annual over-

flowing of the lands the lands became saturated ^^dth

water and subirrigated and as a result of that the

flow in the Willow Creek the lower part of the val-

ley would continue later in the season than if there
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was no such flooding of the valley, didn't you?

Mr. HART.—Objected to as incompetent, imma-

terial and not proper cross-examination. [712—656]

A. I think I did.

Q. And that is the fact, isn't it? A. Yes, sir.

Q. You understand by flood water the quantity

of water which comes down the creek in the season

of high water that is in excess of what the channel

of the creek naturally carries and is the Avater which

spreads out over the low lands ? That is flood water

as you understand it ?

,A. My understanding of flood waters would be

the waters that is in excess of the creek channel and

the ditches and appropriations and sp on.

Q. Well, we are talking about the natural flow of

the creek, and when you mean flood waters the

ditches take part of the flood water, don't they?

Z. I suppose so.

Q. So that is really a part of the excess flow of

the natural channel of the creek? A. Yes, sir.

Q. Now, Mr. Cole, if the valley was deprived of

this flood water—I refer now to the valley below the

canyon—is it not true that the riparian lands along

the creek would be greatly damaged by reason of the

fact that the flow of water in the creek would dis-

continue much sooner in the season than it would if

the flood waters were allowed to come down in their

natural way ?

A. I suppose it would tend to shorten the season,

of course.

Q. And it would tend to make it more difficult to
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get water for any purpose in the latter part of the

season, wouldn't it? A. I think so.

Q. Now, referring to the possession of those min-

ing claims up [713—657] there : You were in the

habit of going up there for—on stock purposes,

weren't you? A. Yes, sir.

Q. .That is, you were riding after stock %

A. Yes, sir.

Q. And other stockmen were also riding over that

country ? A. Yes, sir.

Q. Stock ran up in there more or less %

A. Yes, sir.

Q. The people who were engaged in mining there

did not undertake to exclude others from coming in

there ?

A. Only by rights to the claim, I presume, I never

investigated.

Q. But other j)eople did go in there and pros-

pectors went in there ? A. Yes, sir.

Q. No objection was made by these people from

coming onto the ground and using it for pasture pur-

poses? A. No objection made to me.

Q. Could you give us any idea of the acreage of

ground that was being mined over in the canyon, say

from the dam site on up ?

A. Well, I don't believe I could give anything like

an accurate one.

Q. These places where they were mining generally

were on the bars in the creek or on the sides but were

not continuous; that is, it wasn't a continuous min-

ing all the way up, but they would mine one place here
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and then farther up in another place and so on, and

there were considerable stretches of the canyon that

were not mined at all, weren 't there %

A. Well, I don't know of any place of any dis-

tance of any consequence from below the dam site up

to the head of the [714—658] ditch that there has

not been some mining done, every bar or every little

flat or hillside.

Q. You don't mean to say there was ever any min-

ing done below the dam site except prospecting and

perhaps a little sluicing with hand sluicing ?

A. There Tvas a good deal of hand sluicing and

prospecting and rocker work done.

Q. Very much done below the dam site ?

A. I have heard people say they worked there.

Q. Did you ever see any place there where that

was done? A. Yes, sir.

Q. Where was that?

A. Below the dam and from there on down until

the last five or six years. There was a waterspout

came down and obliterated a few of those places.

Q. And there was no mining done down there to

open those places up so far as you know ?

A. No, no mining done that I know of.

Q. I didn't understand you to say that there were
people in there on those grounds every year from
1895 on down ? You were in there a good many times

when you didn't see anyone there?

A. I was there a good many times when I didn't

see anyone there but I don't remember any year that

I didn't see signs of men being there—tools there and
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signs of occupancy.

Q. The flumes and sluices were left there all the

time?

A. The flumes and sluices were left there all the

time
;
yes, sir

;
pipes and nozzles and tools.

Q. What tools were left there all the time ?

A. Part of the blacksmith shop and anvil and bel-

lows.

Q. .Where was that situated? [715—659]

A. Northeast of the house.

Q. You say northeast of the house, do you mean

the old Boswell cabin ? A. Yes, sir, a few feet.

Q. Where is Mormon Basin relative to this dam

site?

A. North—well, northerly direction from there

about six miles or seven.

Q. Do I understand that you have conveyed all of

your land to the defendant company or to Mr. Bro-

gan? A. No, sir.

Q. How much land do you still own up there ?

A. Well, I conveyed all the land I had in that one

tract and 16(X) acres besides that, and since that I

have purchased back from Mr. Brogan about 80 acres,

or something like that—two legal subdivisions, what

there is of them that is on that tract.

Q. What part of the land did you purchase back,

do you remember?

A. Well,, it is where the buildings are and the or-

chard—from the orchard north to the creek.

Q. Are you a stockholder in the defendant com-

pany? A. Yes, sir.
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Q. You toake as part payment for some of your

lands stock in the defendant company f

A. Yes, sir.

,Q. How much stock do you own ?

Mr. HAR'T.—^Objected to as incompetent, irrele-

vant and not proper cross-examination.

A. Weil, I haven't received any stock yet by con-

tract. I expect to. [716—660]

Q. How pauch are you to receive I

A. Thirty thousand dollars of stock ($30,000.00).

Q. And how much did you receive, or how much

were you to receive in all for your 2500 acres of land,

and that included your water rights, did it ?

A. Yes, sir.

Q. Including all the water rights and land and all

that you convej^ed?

A. Between Eighty and Ninety thousand dollars.

Q. .Can't you give us the exact amount?

A. Well, no, the exact amount is not determined

yet in regard to a few little details.

Q. Are any of those details in any way dependent

upon the result of this suit ? A. No, sir.

Q. ,You are acquainted with Mr. Grimes?

A. Yes, sir.

Q. He has left this part of the State, hasn't he,

he and his family ? A. I think so.

Q. Speaking of alfalfa: Alfalfa will stand a

flooding several days, will it not? A. Yes, sir.

Q. About how long will it stand a flooding of

water ?

A. Well, in cool weather and the water moving
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rapidly it "will stand very much longer than it will in

hot weather and the water standing still.

Q. Well, give us some idea in cool weather with

the water moving?

A. Well, I don't know very definite about that.

Q. Well, give us your best judgment about that.

[717—661]

A. It will recover sometimes after being run over

by cool water for, well, a few weeks.

Q. A few weeks ? A. Yes, sir.

Q. But in warm weather and with the water

practically stagnant it would kill it in a few days ?

A. A few days
;
yes, sir.

Q. The condition of the soil as to drainage would

have something to do with it also %

A. I think so.

Q. If it had good drainage underneath and the

water would drain well it would stand more soaking

than if the land was a bottom, so to speak, with a

bedrock under it preventing the drainage of the

water ? A. Yes, sir.

Q. So that lands along the creek where the creek

forms a drainage channel would stand more flooding

than lands farther back that were low down where

the waters could not drain into the creek? That

would be true, wouldn't it?

A. I suppose, so
;
yes, sir.

Q. Your effort to control the water was in build-

ing drainage canals, was it ?

A. Well, I have made some effort to build irri-

gation canals also.
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Q. You have made an effort to build irrigating

canals ?

A. Yes, sir, more than I have drainage.

Q. Your irrigation canals are for the purpose of

conveying the water onto the land ? A. Yes, sir.

Q. And the drainage canals are to convey it off?

Now, in draining you drain back into the creek?

[718—662]

A. Yes, sir, or into some lower place.

Q. How much of a drainage canal have you built ?

A. Well, along some time in the '70 's I built a

ditch—father and Thompson and some others built

a ditch down through what is known as the swamp
for drainage purposes and irrigation also.

Q. That is, you took the water out of this low

place that is swampy and carried it onto other land

that was still lower ?

A. Yes, sir, and then about the same time, or

these same years '70 until '80 they built another

ditch along the outside of the swamp. That is one

of the canals used by Mr. Edwards and Kelly to irri-

gate.

Q. Now, this swamp land is land that is swampy
in part because of its receiving a supply of water

from other sources than Willow Creek, sm 't it ?

A. Perhaps.

Q. Isn't is subject to, or doesn't it receive water

from some of those small creeks that come down on

the side of the valley ?

A. Why, I suppose so; yes, sir.

,Q. So that it not only got the flood water but it
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got other waters in excess of the needs of the land?

That is true, isn't if? A. Yes, sir.

Q. You were asked about the height/?, of the hills

in the canyon up there and you said from a quarter

to half a mile high. Did you mean that the slope

from the canyon, from the bottom of the canyon up

to the top of the hill is from a quarter to half a

mile? A. Yes, sir.

Q. You don't mean they are from a quarter to

half a mile [719—663] perpendicular ?

A. No, they are not perpendicular, only in places.

Q. Cattle range in that country? A. Yes, sir.

Q. And they go to the creek in the canyon there

after water ? A. In a few places.

Q. If it were impossible for them to get to water

the adjacent lands would be depreciated in value,

wouldn 't they, for pasture purposes ?

A. Well, there is a great deal of that distance

from my place up they cannot get to it.

Q. They can get to it from down there opposite

the dam site just above on Section 27 %

jA. Yes, sir, there is a place there they come down.

Q. And they can get down to water on Section 21 ?

A. I don't know how the section lines run.

Q. You don 't know how the section lines run ?

A. No.

Redirect Examination by Mr. HART.
Q. Counsel asked you, Mr. Cole, about the drain-

age canals and irrigation canals and embankments

—

did he, or did he not ask you about embankments?

Are there embankments built at different places so
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as to keep tlie water from overflowing the land?

[720—664]

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. ^Do these drainage canals also act for the pur-

pose of preventing the water from overflowing the

land?

Mr. HUNTINaTON.—Objected to as leading and

incompetent.

A. Yes, sir.

Q. Comisel asked you some hypothetical ques-

tions as to the value of land, in substance, if all the

water was taken from it and including the possibility

of irrigation, water rights and everything else.

Land in that condition and as it originally exists

and as it lays in nature, what is it worth? Has it

any value ? A. Very little.

Q. In your answer to one of counsel's questions

you spoke of a portion of your land that was over-

flowed and that all it raised was willows, wild grass

and cockle burrs, or whatever they are. What is the

value of that land ?

^. Well, as it exists is has very little value.

Q. Well, a dollar an acre or half a dollar an acre ?

A. Well, I should think that was plenty.

Q. A¥ell, is that about the same quality of land

as the Eastern Oregon Land Company owns that is

overflowed ?

Mr. HUNTINGTON.—Objected to as leading.

Q. Well, you may state how that land compares

with the lands owned by the Eastern Oregon Land



The Willow River Land d Irrigation Co. 733

(Testimony of Emory Cole.)

Company which are overflowed. [721—665]

Mr. HUNTINGTON.—Objected to as leading.

A. Well, they did own some of this very land.

Q. Well, the lands they own down in other sec-

tions at the present time ?

A. I suppose they are similar.

,Q. Now, the fact is that all of the low land that

is overflowed or occasionally overflowed by the waters

whenever they occur, it is all very low land, isn't it?

Mr. HUNTINGTON.—Objected to as leading.

A. Generally.

Q. You may state whether or not it has seepage

from the higher lands.

Mr. HUNTINGTON.—Objected to as leading.

A. Bound to have from the other lands.

Q. It has seepage from the other lands ?

A. Yes, sir.

Q. I desire to offer a small table in evidence pre-

pared by the Department of the Interior taken from

the United States Geological Survey for the year

1904 published and issued from the Government

printing office at Wasliington City in 1905. I refer

to the table found at the bottom of page 218. Have
you any objection?

Mr. HUNTINGTON.—With the understanding

that I may use any part of that publication that I

may desire upon examination.

Mr. HART.—Well, I don't know as to that.

There may be inaccuracies [722—666] as to other

tables. I wish to offer it in evidence.

Mr. HUNTINGTON.—I will make no objection to
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the offer provided however that any portion of the

publication may be used by counsel for either—in the

case.

Mr. HAET.—I cannot accept a blind proposition

of that kind because I don't know what you may
have; therefore, if you are objecting to it I will pro-

ceed and take up the time necessary to produce

written evidence in another way to produce what I

wish.

Mr. HUNTINGTON.—I withdraw my objection

to this and I want the book offered in evidence. I

want the table just as it is.

Mr. HART.—I don't want to introduce the book.

Mr. HUNTINGTON.—Then I object to it unless

the other tables and other data contained in the book

relative to the flow of water in Willow Creek con-

tained in the book are also offered in evidence mth
the table, and if any part of this publication is offered

in evidence we will insist that all of the publication

relating to this subject matter be put in evidence also.

Mr. HART.—I am offering the table here in evi-

dence, or was going to offer it upon stipulation mth
counsel because it is a table that I understand and

there are a lot of photographs in this book that I

don't understand and don't know what they mean.

Therefore, I cannot accept a stipulation that has

added qualifications.

Q. I hand you, Mr. Cole, a cojDy of a book issued

by the Government of the United States from the

Department of the Interior pertaining to the Geo-

logical Surveys for the year 1905 published 1905
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and I call your attention in this book to the specific

table found at the bottom of page 218. [723—667]

"Will you kindly look at same 1

Mr. HUNTINGTON.—Object to witness being

permitted to testify concerning that table or its con-

tents, and objects to the witness using this table as

an assistance to him in testifying unless it appears

that this table was prepared by himself or under his

direct supervision and was prepared at the time of

the alleged estimations or computations.

Q. The table, Mr. Cole, I call your attention to

being at the bottom of Page 218 and is under the

table " Estimated montlily discharge of Willow Creek

near Dell, Oregon, for 1904." Now, I understand

you to say in your examination a moment ago that

the measurements were taken under a bridge some

few miles above Dell, is that true ? A. Yes, sir.

Q. That bridge is how far from your residence *?

A. About a quarter of a mile I think.

Q. About a quarter of a mile. Now, having

looked at the table and refreshed your memory and

also from your general knowledge of the flow of

water in Willow Creek, I ^Yish you would state the

number of acre-feet that passed there during the

month of January, 1904.

Mr. HUNTINGTON.—Objected to as incompe-

tent, not the best evidence and for the further reason

that the table submitted to the witness indicates upon

its face that the information called for by the ques-

tion is not the result of measurement but is an esti-

mate and the table is prepared by someone else than
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']

the witness and is the estimate of [724—668] some-

one else than the witness.

Mr. HART.—Your same objection can go to all of

these questions.

Q. Now, you may state the number of acre-feet

for January. A. January was 615.

Q. Now you may state the number of acre-feet for

February.

Mr. HUNTINGTON.—Same objection as to Feb-

ruary.

A. 12,710.

Q. Now, 3^ou may state the number of acre-feet

for March.

Mr. HUNTINGTON.—Same objection as to

March.

A. ,48,140.

Q. Now, you may state the number of acre-feet

for April.

Mr. HUNTINGTON.—Same objection as to

April.

A. 37,130.

Q. Now, you may state the number of acre-feet

for May.

Mr. HUNTINGTON.—That is objected to for all

the reasons above stated other than the one based

upon the fact that the table shows for itself that it is

estimated.

Q. You may state the number of acre-feet for

May. A. 10,020.

Q. Now, you may state the number of acre-feet

for June.
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Mr. HUNTINGTON.--Our objection now goes to

all the [725—669] balance of this.

Mr. HAET.—Yes, sir.

A. 1,886.

Q. Now, you may state the number of acre-feet

for July.

Mr. HUNTINGTON.—Same objection as to July.

A. 422.

Q. Now, you may state the number of acre-feet

for August. A. 31.

Q. Now, you may state the number of acre-feet

for September. A. 116.

Q. You may state the number of acre-feet for

October. A. 579.

Q. You may state the number of acre-feet for

November. A. 530.

Q. You may state the number of acre-feet for

December. A. 750.

Q. Now, you may state the number of acre-feet

for the whole year. A. 112,900 acre-feet.

Q. Now, you may state as to whether or not the

figures which are placed there are the estimates

which were made at that thne in your judgment are

reasonable and fair and as nearly accurate as pos-

sible.

Mr. HUNTINGTON.—Objected to as incompe-

tent, this witness not having been shown to have had
any part in the making of the measurements or being

in any way capable of making any measurements

except the measurements of the height/^ [726—670]

of the water from the surface of the bridge, and not
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being shown to have any qualifications to determine

anything about the acre-feet of discharge from any

measurement or observation which he may have

made there. Counsel for complainant states that he

will make no objection to the introduction of the

table as it is printed, provided the other data relating

to the measurements made at this same place by the

same officers and contained in the same publication

are also offered in evidence, the tables themselves as

contained in the book to be made a part of the record

of this case. And provided further that the same

estimates and publication made for the year 1905

covering the same data are also allowed to go into the

record in this case.

Mr. HART.—Counsel for defendant will have to

again state that there are things in this book that he

does not understand, does not know and has never

had explained to him. And, as to the book of 1905

which counsel speaks of, if such a book was ever

issued counsel for defendant never saw it and has no

knowledge upon it and cannot accept a blind proposi-

tion' of that kind.

WITNESS.—(Answering question.) They were.

Q. Were you consulted in the making of these

estimates at that timie ?

Mr. HUNTINaTON.—We make the same objec-

tion to this.

A. Yes, sir. [727—671]

Recross-examination by Mr. HUNTTNCTON.
Q. How did you determine the acre-feet flowing

past a given point at a given time ?
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A. I did not determine it.

Q. Then you don't know anything about the

acre-feet passing at a given time, do you?

A. Only what they told me.

Q. Only what the engineers who were there and

made this publication told you? A. Yes, sir.

Q. And that is all you know about it?

A. Yes, sir.

Q. When you were asked as to whether this was

a fair and reasonable estimation of the amount of

water you simply intended to say that you assumed

that these people who told you so told you the truth?

A. Yes, sir.

Mr. HUNTINGTON.—Now we move to strike out

the evidence of this witness relating to this matter

as incompetent and hearsay.

Q. Did you make measurements for the year

1905 at this same point? A. I think I did.

Q. In the sam*e manner? A. Yes, sir.

Q. And based upon the measurements which

were made in 1905 a similar table was prepared,

wasn't it? A. Yes, sir. [728—672]

Q. And those figures are just as accurate so far

as you know as the figures contained in this report

for 1904? A. Practically so, yes, sir.

Re-redirect Examination by Mr. HART.
Q. Down below your place, I think in Section 31,

the creek flows in well-defined banks, doesn't it?

Mr. HUNTINGTON.—Objected to as leading.

A. Thirty-one? I don't know as I know just

which

—
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Q. Well, at this place where you made these

measurements are the banks of the creek well de-

fine'd? A. Tolerable well; yes, sir.

Q. Does all the water pass through that that

comes dowTi the lower creek?

A. No, there are som'e tributaries comes in below.

Q. Well, so the water that comes down through

the canyon does it all pass through this place *?

A. Yes, sir.

Q. Can you tell the number of miles per hour

that the water flows on an average through there?

Give your best judgment of it. Say for the months

of February, March, April, May and along in

through there. [729—673]

Mr. HUNTINGTON.—Objected to as incompe-

tent.

A. It would only be a guess; I wouldn't know.

Q. I don't want it as a guess but if you have an

estimate or an opinion as to the amount, the number

of miles it flows or possibly the highest number and

the lowest number why we would like it.

Mr. HUNTINGTON.—Objected to as incompe-

tent.

A. It is very swift as a rule when it is high.

Q. Swift as a rule ? A. Yes, sir.

Q. Well, about how many miles per hour would

it be ? A. I should think five miles.

Q. You would think five miles an hour; you

think that would be a fair average?

A. Yes, sir.

Q. Now, what are the height/?s of the banks of



The Willoiv Rive?^ Land & Irrigation Co. 741

(Testimony of Emory Cole.)

that creek along there ? A. At the bridge ?

Q. Yes, sir, where these measurements were

made. A. I think about ten feet.

Q. You think the banks were 10 feet high along

there? A. Yes, sir.

Q. Does the creek ever overflow the banks along

there? A. It never overflows them; no.

Q. What is the height/i of the water in those

banks as it passes along there % How high have you

noted it? That is, how deep is the water?

A. Well, it has been pretty deep. That is, nearly

full at one [730—674] time, lacking a couple of

feet of being full under the bridge.

Q. A couple of feet to the top of the bank?

A. Yes, sir.

Q. Well, during the months of February, and

March and April and parts of May until it recedes

what would be the average depth in feet of the water?

Mr. HUNTINGTON.—Objected to as incompe-

tent.

A. Why, I should think—what months did you
say?

Q. February and March. j

A. That would' be including the flood that comes

sometimes during that tim^e of the year?

A. Yes, sir; what would be the average?

A. Why, eight or nine feet.

Q. You think it would fill up and stay up?
A. Well, at the time now—during those whole

period of those months ?

Q. You are talking of the highest time?
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A. Yes, sir.

Q. I mean during those timies does it remain

stationary at all during those months?

A. No, indeed.

Q. Som'etimes it does what?

A, It would go from a foot on up.

Q. Sometimes it would be deeper and sometimes

shallower? A. Yes, sir.

Q. Well, it begins to rise and fill up during what

month ?

A. iSometimes in January; sometim'es in Febru-

ary.

Q. Well, ordinarily, the general year, take it as a

pattern? [731—675]

A. February more frequently.

Q. Then, does it as an ordinary thing increase

during the months of March ati'd April?

Mr. HUNTINGTON.—Objected to as leading and

incompetent.

A. It fluctuates considerably.

Q. It fluctuates considerably during March and

April. You miay state whether there is an increase

or decrease during the latter part of February and

the month of March oMinarily.

Mr. HUNTINGTON.—Objected to as leading and

incompetent.

A. It begins to run down after March.

Q. It begins to nm down after March. Now,

through the month of February, according to the

estimate which you made, there is tiot as much water

discharged or goes through there—^the volume of
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water isn't so great as in either March or April?

A. February is not so much

—

Q. In 1904?

Mr. HUNTINGTON.—Objected to as leading and

referring to data which this witness knows nothing

about.

Q. Well, does the volume of water, is it larger

during the months of March—or was it in 1904 dur-

ing the months of March and April than it was in

February of that year?

Mr. HUNTINGTON.—Objected to as leading.

A. I tliihk it was. [732—676]

Q. Then, if the volume of water was larger what

effect would that have on the depth of water in the

creek, whether greater or less?

A. It would be greatei".

Q. The depth of the water in the creek wolild

therefore run from about how many feet, would you

say, in February up to how many feet in March?

Mr. HUNTINGTON.—Objected to as incompe-

tent.

Q. Just give your best recollection.

A. Well, sometimes those floods come more in

one month one year than they do the same moiath in

other years. And one time there might be a big

flood of water in February and it might be in Janu-

ary the next and in March another year, so they

would vary in that way.

Q. I will ask you, as a general thing, however,

is there not—doesn't the creek rise gradually from

the time it begins to rise and keep on in a gradual
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rise then there may be a receding and gradual fall

off?

Mr. HUNTINGTON.—Objected to as very lead-

ing.

A. Yes, sir, in each flood incident it does, but we

may have more than one period of floods.

Q. But I want to know whether the water comes

down in a great big bank of water or gradually rises ?

Mr. HUNTINGTON.—Objected to as leading.

A. It gradoially rises. [733—677]

Q. Now, the water that passes under your bridge,

is it used by lower riparian owners down the valley

in ditches'?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. Do you know the number of ditches that take

water out below there ?

A. I know of a good many ditches.

Q. How many do you know of say that takes

water out before it gets to Section 5, Township 16

South, Range 43 East? Well, you know where Mr.

Gray's ranch is? A. Yes, sir.

Q. Now, the number of ditches that are taken

out before the creek gets along to Mr. Gray's ranch,

how many are there?

A. Three, I believe, is about the number.

Q. Now, going back to the other question which

I asked you and Avhich you have not made an answer

yet, and counsel objected to it, state to me what

would be the average height/^ of the water as the

freshets begin to arrive and say during the first ten
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or fifteen days.

Mr. HUNTINGTON.—Objected to as incompe-

tent.

Q. Just give me your best opinion or recollection

as to tbe deptb of tbe water after the freshets begin

to arrive and during the first ten or fifteen days of

them.

A. It would be six or seven feet; somewhere

along there.

Q. That would be the average height/if

A. Yes, sir.

Q. Now, the creek continuing to rise what would

be its depth [734—678] during the next twenty

days ?

Mr. HUNTINGTON.—Objected to as incompe-

tent.

A. Twelve or fourteen feet is possible.

Q. 12 or 14 feet in depth? A. Yes, sir.

Q. Now, after the first ten or fifteen days does

the creek generally continue to rise?

Mr. HUNTINGTON.—Objected to as incompe-

tent.

Q. You may state whether or not it does.

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. What is the width of the creek there at the

bridge? A. 140 feet.

Q. I will state to 3-ou, Mr. Huntington, that if

you will let me see the table you have been talking

about, and if it is prepared in such a manner as I

understand, I will then in all probability agree with
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you to admit it in evidence, though I would have to

see it first. [735—679]

Re-recross-examination by Mr. HUNTINGTON.
Q. The measurements made in 1905 showed a

very much less flow of water in the creek than in

1904, didn't itf A. I think it did; yes, sir.

Q. Could you give us the total of the acre-feet

for 1905? A. I have not seen it estimated.

Q. Now, as a miatter of fact, the flow of the creek

varies very liiuch from year to year, both in amount

and in amount during any particular month?

A. Yes, sir, I think it does.

Q. And the length of the flow varies very much ?

A. Yes, sir.

Q. In some seasons the snow water runs off very

quickly and in other seasons it holds on until late

in the season? A. Yes, sir.

Q. In some seasons the amount of water over-

flows a considerable amount of the valley along the

creek? A. Yes, sir.

Q. And other seasons it is confined almost en-

tirely to the creek-bed? A. Yes, sir.

Q. Did you make measurements there in Jan-

uary, February, March and April, or was the figures

concerning which you have testified, were they the

result of estimates as shown by the record there ?

A. Well, the mode of measuring was similar

through those estimated times there any more than

it was did with a string, I think, instead of a chain.

By a cord instead of a [736—680] chain. So far
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as I could see I couldn't see any reason why it should

be very much different.

Mr. HUNTING-TON.—Mr. Cole, I will call your

attention to the report of the Department of the

United States Geological Survey for the year 1905,

published in the year 1906, by the Union Printing

Office. I will call your attention to the table on page

146 purporting to be the estimated monthly discharge

of Willow Creek near Dell, Oregon, for 1905. This

estimate of this discharge is based upon measure-

ments made as in 1904, as I understand you ?

A. I think they are. I know the parties men-

tioned here.

Q. You, Mr. Torkelson and Mr. E. N. Smith ?

A. Yes, sir;

Q. They were there representing the Government^

wfere they, in making the measurements ?

A. Yes, sir.

Q. The total discharge as shown by this report

from January to November, both inclusive, of that

year, and not including the month of December, was

18,450 acre-feet as shown by this estimate, isn 't it ?

Mr. HART.—Objected to as incompetent, im.raa-

terial and irrelevant, and as not the best evidencCj

and I will ask you to let me look at it.

,Q. I will ask the witness another question while

waiting. The same men were there representing the

Government making the measurements for the figures

of 1904 as made the measurements for the figures of

1905?

A. I don't think the same ones; they changed
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several times during the time they were operating

there. [737—681]

Q. But in each case they were men rei)resenting

the Government?

A. Supposed to be; yes, sir.

Mr. HART.—^Counsel for defendant states that he

does not have a thorough understanding of these

figures, but since they seem in books published by the

United States the defendant is willing to submit all

of the figures in the book issued in 1904 and all the

figures issued in the book issued in 1905; defendants'

counsel produces book of 1904 and complaints'

counsel produces book of 1905. Whilst defendants'

counsel regards many of the figures as unintelligible,

yet we are willing to admit all the pages in the book

of 1904 bearing upon Willow Creek, including all the

figures in evidence, for whatsoever they may be

worth ; that is, the figures appearing under the head,

"Willow Creek near Dell, Oregon," as commencing

on page 216 and extending over to the bottom of page

218 of the report for the year 1904 as produced by

counsel for the defendant. And, all of the figures

contained in the report for the year 1905 brought in

by complainant's counsel and commencing under the

heading "Willow Creek near Dell, Oregon" and com-

mencing near the bottom of page 143 and extending

to the words "Powder Eiver near Baker City, Ore-

gon," found on the middle of page 148.

Mr. HUNTINGTON.—It is stipulated that each

counsel will send for duplicate reports and submit
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tliem with the record in this case.

Witness excused. [738—682]

,At the hour of 12 :10 o'clock P. M., July 27th, 1909,

adjourned until 1 :30 o'clock P. M. to-day.

At the hour of 1 :30 o'clock P. M., July 27th, 1909,

met pursuant to adjournment as above. Present:

Same as before. ,

[Testimony of Leonard Cole, for Defendant.]

LEONABD COLE, a witness produced on behalf

of the defendant, after being duly sworn, testified as

follows :

(Examined by Mr. HAET.)
Q. State your name % A. Leonard Cole.

Q. ,How long—are you familiar with the lands up

and down the valley of Willow Creek ?

A. I am.

Q'. And with the gorge lands on beyond the place

of your brother Emory Cole ? A. I am.

Q. How long have you lived in this country %

A. I have been in this country about forty-one

years.

Q. What age man are you ?

A. Fiftj^-one years old. [739—683]

Q. How far up Willow Creek above the dam is

it before you get to the table lands on the next kind

of little plateau up there ?

A. Up the mountain ?

Q. Yes, sir ; up the creek where there is farm and

irrigated land up above'?

A. There is not any irrigated land before you get

to Beers' ranch.
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Q. Well, how far is Beers' ranch?

A. Oh, it is four or five miles.

Q. (Now, then, are there irrigated lands in that

vicinity of Beers' ranch?

A. Beers' ranch is irrigated.

Q. Part of the waters of Willow Creek irrigates

that?

A. ,Yes, sir; he has a dam out of Willow Creek

and takes water out of Willow Creek in the canyon

and takes water onto his place.

Q. And are there other lands also irrigated?

A. There is lands above Beers'

?

Q. How far up above ?

A. It is about two and a half miles to the lower

end of Rose's place—from the head of his ditch to

the lower end of Rose's I think. Rose has 480 acres

of land there he irrigates from Willow Creek. Then

the land that joins his is irrigated by ditch is Ander-

son; he has 320 acres of land.

Q. I am not particular, Mr. Cole, to go into spe-

cifically who has land and who has not that is irri-

gated, I simply want to know if there are tracts of

land up there that either are irrigated or are capable

of being irrigated by the waters of Willow Creek ?

A. There is two sections of land between Beers

and Rose that are not irrigated. [740—684]

,Q. Are they capable of being irrigated ?

A. They are fourteen and fifteen.

Q. Still on beyond Rose are there other places

still farther?

%. There are a few places farther along that is
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not irrigated and that could be irrigated if there was

sufficient water to irrigate. If the water wasn't

taken up by prior appropriators there are thousands

of acres of desert land in that country.

Q. Are you acquainted with Mr. Brogan ?

A. Yes, sir.

Q. Do you i^call the time Avhen he first came down
and first began to examine the properties here in the

valley with the idea of organizing the present defend-

ant company ?

A. Why, sometime in 1907, I think.

Q. You think it was some time in 1907 ?

A. Yes, sir.

Q. Do you recall the time when the present de-

fendant company was organized?

Mr. HUNTINGTON.—Objected to as not the best

evidence.

Mr. HAET.—No, I knovr it is not. We have al-

ready put in a copy of the Articles of Incorporation

—certified copy. You put them in down in the—Can

they be considered as offered in evidence? I have

not the copy.

Mr. HUNTINGTON.—We will stipulate that they

be considered as in CA^idence, the articles of incor-

poration which were filed and which were used on the

hearing of the application for temporary injunction

—^that they be considered in evidence in this case.

Q. Now, the Articles show that the company was

organized either [741—685] in the last of March

or the first one or two days of April, 1908. Do you

recall about the time of its organization?
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A. I do.

Q. Previous to that time had Mr. Brogan, or had

you at his instance, expended any money or done any

work on the construction of the dam?

Mr. HUNTINGTON.—Objected to as immaterial.

A. We had been working and spending money for

about a year pre^dous to that—preliminary examina-

tion and sur\'eying.

Q. Whatever work and labor and expenses oc-

curred that had been occasioned they were after-

wards—you may state whether or not they were

afterwards a part of the expenses assumed by the

Willow River Land & Irrigation Company?

A. They were paid by the Willow River Land &
Irrigation Company.

Q. Have you been connected with the Willow

River Land & Irrigation Company since its organiza-

tion? A. Yes, sir.

Q. In what capacity?

A. I have been acting Superintendent of the Wil-

low River Land & Irrigation Company.

Q. Do you know where they are constructing this

dam in the Willow River canyon up there ?

A. Yes, sir.

Q. Have you had anything to do with the con-

struction of the dam ?

,A. Yes, sir, it has been constructed under my
supervision all the time until Mr. Hugh O'Donnell

came.

Q. Since the time Mr. Hugh O'Donnell was in

charge of the active work have you had occasion to
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visit and go over the [742—686] work performed

by him or examine it ? A. I have.

Q. Do you recall last May receiving a letter from

the Willow River Land & Irrigation Company mak-

ing a statement to you pertaining to the occupancy

of Section 27 in the vicinity of this dam ?

A. I received a letter from the Eastern Oregon

Land Company.

Q. I meant the Eastern Oregon Land Company.

A. Yes, sir.

Q. Did you, or do you recall the receipt of an-

other letter in June from the same company about

the same matter?

A. Yes, sir, I remember of getting one sometime

in June. I think I did.

Q. Did you also have occasion to see any letters

which Mr. Brogan may have received from the same

company in May and June? A. Yes, sir.

Q. You have been in attendance here as a witness

in this case ? A. Yes, sir.

Q. Are those the letters of which copies were read

into the record some few days ago ?

Mr. HUNTINGTOX.—We concede they were.

WITNESS.—As near as I can remember they

were.

Q. Up to that time had there been any protest of

any kind—at the time of the receipt of those two

letters had there been any protest of any kind or

notice of any kind served on either yourself or upon

Mr. Brogan so far as you know pertaining to him ?
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Mr. HUNTINGTON.—Objected to as immaterial.

[743—687]

A. No, sir, I never did.

Q. AYas there ever any objection by anyone previ-

ous to then ?

Mr. HUNTINOTON.—Objected to as immaterial.

A. No, sir, there never was.

Q. Now, up to that time, about when you received

that first letter in May, had the Willow Eiver Land

& Irrigation Company expended and paid out money

in the prosecution of its work and in the construction

of this dam % A. Yes, sir.

Q. ,1 wish you would state as near as you can re-

member the amount of money that had been paid out

and expended at that time that you know of.

Mr. HUNTINGTON.—The complainant objects

to all testimony along this line and all testimony of

this witness concerning these matters or relating in

any way to any alleged estopped on the part of the

defendant or which is offered for the purpose of at-

tempting to prove an estoppal as incompetent, irrele-

vant and immaterial and foreign to the issues of this

case. May this objection apply ?

Mr. HART.—Yes, sir.

Mr. HUNTINGTON.—This objection to apply to

all testimony on this line.

A. I think there was about $27,000.00 expended

at that time I received these notices.

Q. Had any work

—

WITNESS.—That is in preliminary surveying

and in both jDlaces [744—688] we were working.
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Q. Had. any work at that time been done on the

construction of the dam or reservoir ^

A. Yes, sir, at that time work had been done on

the dam and reservoir.

Q. ,How many men had been employed in that

work ?

A. We had from five to six to fifteen men that

came and went.

Q. Through how many months had those men
been working?

A. Well, I have had men there for a year before

that time,

Q. Working on the reservoir ?

A. Not exactly, but in making surveys.

Q. I am speaking of the reservoirs previous to

May, 1908, how many men had you had at work at

different times on the reservoir prior to the receipt

of that notice ?

A. Well, I had from five to fifteen men for two

months previous to that time in operation there.

Q. Do you recall the place where the office of the

defendant company was first opened in the Town of

Vale?

A. It was opened over the old First Bank of Vale

in the stone building.

Q. About what month was it opened there ?

A. My recollection is it was opened there some

time in March.

Q. 1908? A. Yes, sir.

,Q. Are you acquainted with Mr. Clagett ?

A. Yes, sir.
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Q. Wliat position does lie occupy here, if any, in

reference to the Eastern Oregon Land Company, the

complainant? A. He was their agent.

.|Q. Do you know whether or not he had an office

during the months of March, April and May or where

it was located ? [745—689]

A. He had an office that was located on the same

floor in the same building.

Q. You mean the complainant company had an

office there ?

A. ,Yes, sir, the complainant compam^ had an

office over the First Bank of Vale.

Mr. HUNTINGTON.—We will concede Mr. Cla-

gett's office as in the same building at the time they

opened their office and that it adjoined the office of

this company and so continued up to the 15th day of

May, to save time.

Q. Now, during the time that the complainant

company's office and the defendant company's office

was in the same building from where was the work

of the defendant company carried on, excluding the

actual physical work being done on the dam 1

A. The work of the defendant company was car-

ried on in the defendant company's office in the First

Bank of Vale 's building.

Q. Can you state whether or not Mr. Clagett knew
during the months of April and May until he left

there at any rate and previous to the receipt of that

letter by you of the work which the defendant com-

IDany was doing, either specifically or in a general

way ?
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A. iMr. Clagett knew in 1907 that we were contem-

plating on putting a reservoir in there and Mr.

Colonel Mann talked in his presence. He was ac-

quainted with Mr. Clagett, or with his people any-

way.

Q. Did Mr. Clagett also know in April and May
and previous to the time of the writing of that note

that you and the present company, or, rather, the

present company was engaged in constructing a

reservoir there ? [746—690] A. Yes, sir.

•Q. Previous to the receipt by jou of that letter

did he make—was any objection made or formulated

to the work which you were doing ?

A. No, I don't think there was.

Q. Now, did he know that it was the purpose and

intent of this company to construct a reservoir to

impound the flood waters or spring waters ? State

whether or not he did know.

Mr. HUNTINGTON.—Objected to as leading.

A. He did know.

Q. Was there ever a protest made by the com-

plainant company previous to the bringing of this

suit or an objection made by the complainant com-

pany pre\dous to the bringing of this suit of the fact

that the overflow or flood waters was to be impounded

and stored in this reservoir?

Mr. HUNTINGTON.—Objected to as leading.

A. No, sir; never any objection made to my hav-

ing the pieces of property. If they did I told them

to get out of-iiiere.

Q. You mean to say "I told them" or "I would
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have told them"?

A. Well, I have had people put stock in there and

I run them out because I didn't allow them to stay

there on account of the ditches.

Q. Did the Eastern Oregon Land Company?
A. They never fold me anything about it in any

way, shape or form until I received the notice.

Q. Did they ever at any time make any objection

to the storing of the spring water, claiming that the

storing would injure [747—601] their riparian

lands ?

Mr. HUNTINGTON.—Objected to as leading.

A. No, sir.

Q. Did you ever receive any notice from them at

any time except those which have been read into the

record ?

A. No, sir ; I never heard of any.

Q. From May and April up to the bringing of this

suit some time in October, 1908^—I think that is the

time—did you have occasion to see Mr. Clagett fre-

quently ? A. Every few days I saw him.

Q. Where did you see him ?

A. I met him every day or two.

Q. Did he know that you were the Superinten-

dent in charge of the construction of this company?
A. He did.

Q. During that time was any protest made or ex-

ception taken to the intent of the company to store

flood waters, and if so what?

Mr. HUNTINGTON.—Objected to as leading.

A. None.
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Q. There was none. When was it that you first

heard, or when was it the defendant company first

heard or learned that the complainant company was

claiming that some of its lands would not be over-

flowed if the dam was constructed?

A. I never knew anything about that until I saw

their complaint.

Q. Until 3^ou found it in their complaint ?

A. Yes, sir. [748—692]

Q. The complaint filed in this suit?

A. Yes, sir.

Q. When was it you or the company first learned

that the complainant company was claiming that it

would be damaged as riparian owners if the water

was not permitted to flow by them ?

A. Why, when the papers were served on a mem-
ber of the company was the first time they were

handed to me.

Q. Now, after the receipt by you and Mr. Brogan

of those two letters dated in May and in June, 1908,

was additional sums of money expended on the con-

struction of the reservoir?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q'. About how much was additionally expended

up to the time of the bringing of this suit ?

A. At the time this suit was brought we had spent

something like $50,000.00 on the project altogether.

Q. Since the bringing of the suit has the work
gone on in the construction of the reservoir ?

A. Yes, sir.
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Q. Do you recall the amount of money that has

been expended in the building of the reservoir up to

the present time as near as you can ?

A. I think there has been about $80,000.00 spent.

Q. Now, what condition—how far or how much
constructed is the reservoir—what is the extent of its

present construction ?

A. Why, we have a trunk to carry the water in.

Q. A trunk to carry the water in ? Do you mean

to let the water out of the reservoir ? [749—693]

Mr. HUNTIKGTON.—That is rather leading.

Mr. HART.—I don't know whether he meant in or

out.

WITNESS.—It is to carry the water from the

reservoir back to the mouth of the ditch.

Q. What is the length of this trunk ?

A. About four hundred feet long.

Q. What is the height/^ of it ?

A. It is four feet by about five and a half.

Q. What is it built of?

A. Cement and rock. It is built from five feet

on the bedrock up above the natural ground.

Q. How deep down below the bed of the creek was
the base of the trunk sunk 1

A. Some places 26 or 26 feet deep from the sur-

face of the ground. We built it right next to the

side of the hill, as I thought we could get to bedrock
quicker there than out in the middle of the creek was
my idea for building it to one side.

Q. About how deep down does the bed of the

trunk extend below what was formerly the surface of
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the ground? A. Well, it varies in depth.

Q. How much %

A. From one foot to twenty-six feet.

Q. That is, you say, all solid cement *?

A. ,Cement and stone. The cement is three feet

thick on each side and plastered on the inside with

cement two to one to make smooth plaster on the in-

side and the top is cement over the arch

—

Q. What other work was done in the construction

of the dam ?

A. —and the bottom is made with cement. And

there is

—

Mr. HUNTINGTON.—You don't mean to say the

bottom of the dam is made with cement? [750

—

694]

A. The bottom of the trunk.

Q. Have you done any other cement work there

besides the trunk ? A. We built a cement core.

Q. From where to where did you build the core ?

A. From wall rock to wall rock.

Q. From one side of the creek to the other ?

A. Yes, sir, solid bedrock. It is in the bedrock

generally about five feet in the creek.

Q. How deep down to bedrock^—how deep down

did you have to go before you reached bedrock in the

bottom of the creek ?

A. There is one place from the top surface is

thirt3"-seven feet.

Q. What is the length of this core ?

A. Two hundred and seventy feet.

Q. 270 or 370? A. 270.
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Q. About how liigli is it? You say one place it

is—that place you spoke of it being 37 feet, how high

would it be at that place where you made the core ^.

A. Well, it would be something like forty feet

because it is built a little higher than the natural

ground. We took this dirt and plowed and scraped

the earth out as far as we could plow and scrape it

out with teams.

Q. You may state whether or not there was diffi-

culty in getting to bedrock and tying the core to bed-

rock.

Mr. HUNTINGTON.—Objected to as leading.

A. We had quite a hard time handling the bed-

rock and, of course, we settled two or three before we

could get them to work and worked two at a time.

[751—695]

Q. Were there difficulties about the size?

A. Yes, sir.

Q. How thick is that core ?

A. Three feet tliick on the bottom.

Q. And how thick at the top ?

A. Right at the very top I think it is about

eighteen inches. Mr. O'Donnell kind of narrowed it.

When they got to the top of the ground they nar-

rowed it in. I didn't measure it since Mr. O'Donnell

finished the last part.

Q. Where does this core set in regard to the cen-

ter of the dam ?

fA. The core sets very near the center of the dam.

Q. The other portions of the dam are constructed

and being constructed of what ?
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A. It is composed of rock and earth.

Q. About liow high has the dam been constructed

up to the present time ?

A. Well, I haven't been there for two or three

weeks.

Q. Well, at the time you saw it just give me your

estimate of it there.

A. Well, in some places I think it was fifteen feet

high.

Q. When were you there last ?

A. I haven 't been there for two or three weeks ; I

don't remember the exact date.

Q. Were there men working on the dam at that

time %

A. There was 25 men working on the dam at that

time.

,Q. Now, are you familiar with the work in the

nature of a development that the defendant company

has been carrying on on parts or portions of the lands

which it has acquired?

Mr. HUNTINGTON.—Objected to as immaterial

for any purpose [752—696] and wholly foreign

to the issues in this case and for the reasons already

urged.

A. Yes, sir.

Q. About how many hundreds of acres of fruit

trees have been planted in the valley since April,

1908, when the company became active the first of

April or last of March %

Mr. HUNTINGTON.—Our objection goes to all

of this testimony.
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Mr. HART.—Yes, sir.

Q. If you don't know definitely just your best

remembrance ?

A. Between six to eight hundred acres.

Q. About how many different fruit trees have

been planted? A. Different varieties?

Q. No, the number of trees all told? You don't

know definitely the number, do you ? Give me your

best judgment.

A. No, but there has been several thousand trees

planted there.

Q. Do you know whether additional land has been

cleared and put in shape for the reception of trees ?

A. Yes, sir ; there has been a good many acres put

in shape; some five or six hundred acres additional

land and some I know of are being worked on all the

time.

Q." And will be planted in fruit trees?

A. I know of about 800 acres more trees they are

contemplating planting,

Q. They will be planted next spring?

A. Either this fall or next spring.

Q. The land where these trees have been planted

and where the ground has been prepared, is that

under the system of irrigation devised by this com-

pany? [753—697]

A. Yes, sir. This company's water is irrigating

the trees to-day, all of them.

Q. Now, Mr. Cole, did you ever own any mining

claims in the canyon? A. Yes, sir.

Q. Where were those mining claims in regard to
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the location of the dam site ?

A. Well, they run about a mile below the dam site

and about two miles above the dam site.

Mr. HUNTINGTON.—Objected to as incompe-

tent and not the best evidence. I would like to see

the copies of the claims.

Mr. HART.—I haven't got that done yet. I will

offer all of those in evidence so you can see them.

WITNESS.—They run over 34, through 27, 28, 21,

17 and 20 (Sections).

Q. Well, having numbered them that way you can

go back to the other method. How far below the

dam site do they run ? A. I think about a mile.

Q. And how far above the dam site ?

A. ^bout two miles.

Q. Do they run up into Section 21 ?

A. They run through Section 21.

Mr. HUNTINGTON.—Objected to as leading.

Q. Are they in parts and portions of what other

sections ?

A. They run through 20, into 34—in going up the

creek they run through them, ^^art in 34 then run

through 27, 28, 21, in 17 and 20 we have got ground.

Q. How long have you been familiar with that

property up there [754—698] as mining prop-

erty?

A. ,1 have been acquainted with that property as

mining property ever since 1869.

Q. Do you know what has been its general reputa-

tion and generally regarded by the community as to
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whether or not it was mining property since and be-

fore 1869?

Mr. HUNTINGTON.—Objected to as incompe-

tent and immaterial and not the best evidence.

A. It has always been considered mining prop-

erty by mining men. Experts have made reports

—

Mr. HUNTINGTON.—Objected to as hearsay.

^Q. Was it ever experted by mining engineers ?

Mr. HUNTINGTON.—Objected to as incompe-

tent and immaterial and not the best evidence.

A. I have had four expert engineers examine this

property, and I have got written reports on it.

Q. Do you know whether those reports—I am not

asking you what they are—do you know whether

those reports are favorable as to whether the ground

contains gold in paying quantities or not?

Mr. HUNTINGTON.—Objected to as incompe-

tent and not the best evidence, hearsay and calling

for secondary evidence. [755—699]

A. They are all favorable reports.

Q. Now, from your own knowledge, does that

ground up and down the creek in Sections 27, 21 and

28 carry gold ?

Mr. HUNTINGTON.—Objected to as leading.

A. It carries gold.

Q. When did you locate on those claims ?

A. I located on those claims in 1894.

Q. Who was with you in the ownership of them ?

A. When I first located them it was Mr. Insen-

hofer, Mr. Eddy and myself.

Q. And afterwards who acquired the interests of
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the various parties?

A. Mr. Edd}^ sold his interest to D. J. McCarty.

He sold to H. Duffy.

Q. AVho finally ended up by owning the interests ?

A. J. L. Cole, John Chinners, J. W. Insenhofer.

Q, Who was o^^Tiing the claims or were these

claims ever transferred to the present defendant

company ?

A. They are all transferred to the Willow Eiver

Land & Irrigation Company.

Q. Did that carry the title of all the persons who

had interest in them ?

Mr. HUNTINGTON.—Objected to as not the best

evidence and asking for the conclusion of the witness.

Mr. HART.—I will withdraw that then.

Q. Who made deeds of the property to the Wil-

low Eiver Land & Irrigation Company ? [756—700]

A. I had the deeds made.

Mr. HUNTINGTON.—I want all my general ob-

jections to. go to all this testimony.

WITNESS.—I had the power of attorney given

for to handle this property all the time.

Q. From whom ?

A. From the owners of the property.

•Q. Well, who did the various people deed to ?

A. To the Willow Eiver Land & Irrigation Com-
pany ; that is where it landed.

Q. You mean where the title landed?

A. That is where the title landed, the Willow

River Land & Irrigation Company.

Q. Does that have reference to what properties ?
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A. It has reference to 280 acres of placer min-

ing—

,Q. In what sections ?

A. In Sections 34, 27, 28, 21, 17 and 20.

Q. Now, when were those deeds delivered'?

A. Oh, those deeds were delivered—why, I

couldn't say just what month either.

Q. In reference to the time when the corporation

was organized, in March or April ?

A. About that time or a few days afterwards.

.Q. 1908? A. Yes, sir.

Q. Previous to the delivery of those deeds up

until 1905 or '05 when the ground was located, who

was in possession of the property, if anyone ?

Mr. HUNTINGTON.—Objected to as incompe-

tent and immaterial. [757—701]

WITNESS.—He means 1894, 1 suppose.

Q. 1894 up to the date of 1908 when you delivered

the deeds to the defendant company who was in pos-

session %

A. Mr. Insenhofer and myself has had continuous

possession of that ground since 1894 m^ to the time

we turned it over to the Willow River Land & Irriga-

tion Company.

Q. You may state the kind of possession you had.

A. We had work there every year and water run

through the ditches every year, and had men engaged

in mining there every year.

Q. You may state whether the possession which

you had was a secret or hidden possession or how.

A. It was an open, notorious possession.
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Q. Was there any difference in the way in which

you held possession of that property than the way a

man ordinarily holds possession of that class of real

estate ?

Mr. HUNTINGTON.—Objected to as leading;

calling for the conclusion of the witness and incom-

petent and not the best evidence.

A. I don't think there was.

Q. You may state whether or not the possession

w^hich YOU held was founded under a claim of riffht

on the part of you people.

Mr. HUNTINGTON.—Objected to as incompe-

tent and not the best evidence.

A. I thought I was holding it under the mining

rights and knew I was according to the law of the

United States.

Q. Then you were holding them under the mining

claim act of [758—702] the United States ?

A. Yes, sir.

Q. What can you say about the work done annu-

ally as to whether or not it complied with the require-

ments of law ?

Mr. HUNTINGTON.—Objected to as incompe-

tent, calling for the conclusion of the witness, not the

best evidence and not the proper way to prove that

fact.

A. I filled every requirement of the law, in regard

to the mining law.

Mr. HUNTINGTON.--Move to strike out as not

responsive, incompetent and not the best evidence.

Q. How many—you may state the extent of the
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work in dollars which was performed yearly on each

of the claims or on the aggregate of the claims joined

together ? A. 1895 I spent $4,400.00.

Q. I don't want that, I just simply ask you—

I

will ask you in another way. Was there as much as

a hundred dollars a year spent for each claim in work

and development yearl}^ upon the claims ?

Mr. HUNTINGTON.—Objected to as leading.

A. Well, there never was a year there wasn't

$200.00 sj)ent on every claim.

Q. Well, now, did you do any mining work your-

self there at times ?

A. Well, I have superintended. I have held a

giant for a [759—703] a few days and worked at it

in different w^ays.

Q. Can you say as to where mining work was

done with reference to the dam, whether above or

below or on both sides of it or how %

A. Mining was done both on the upper end of the

claim up and down the creek on both sides and below

the dam and on both sides of the creek below the dam,

and right at the dam where the dam stands now.

,Q. Was there any work done on Section 21 %

A. Yes, sir, I mined about three acres of ground

off Section 21.

Q. Was there work done on Section 27 *?

A- Yes, sir, there was work done on Section 27.

Q. Do you know the general condition of the way
—the way in which the water runs in Willow Creek ?

A. Yes, sir.

Q. During certain seasons of the year does the
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water, is the water more or less?

A. It varies very much.

Q. When is the freshet season of the year?

A. Along in February generally.

Q. The freshet season is generally in February?

A. Sometimes it comes later.

Q. When is the dry season of the year ?

A. The dry season of the year is in July, August

and commences falling sometimes earlier than that.

Q. When you commenced the construction of this

reservoir and before you may state if you know was

it generalh^ known to the citizens and inhabitants of

Willow €reek as to the purpose of the reservoir?

More particularly pertaining to its catching and

holding flood waters ? [760—704]

Mr. HUNTINGTON.—Objected to as leading, in-

competent, immaterial.

A. It was generally known it seemed to me like by

everybody. They seemed to find it out and they were

all talking about it. I don't know how they found it

out.

Q. There was no effort to keep it secret on the

part of the company ?

Mr. HUNTINGTON.—Objected to as leading, in-

competent and immaterial.

A. No, sir.

Q. You may state whether or not it was a notori-

ous fact or was not a notorious fact or information

amongst the inhabitants of AYillow Creek valley tliat

the purpose of the reservoir was to catch and hold

flood or early spring waters.
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iMr. HUNTINGTON.—Objected to as leading and

incompetent.

A. I think everybody in that part of the country

has talked more or less about it.

Q. You may state whether or not that applies to

people living in the Town of Yale.

Mr. HUNTINGTON.—Objected to as leading and

incompetent.

A. The Yale people seemed to be familiar with

the subject and w^as conversing a])out ii upon the

streets nearly every time I meet them. [761—705]

Q. Was it known notoriously as you have indi-

cated that such was the purpose and intent pertain-

ing to the reservoir during the months of April and

May, 1908?

Mr. HUNTINGTON.—Objected to as leading and

incompetent.

A. Yes, sir.

'Q. Now, I wish you would describe how the flood

waters come down Y^illow Creek as to their volume

when they first commence? When they first com-

mence do they increase and decrease and explain it?

A. Well, I have crossed the creek in the evening

and go back the next day at eight or nine o 'clock and

the bridge I went over was gone and the stream run-

ning there ten or fifteen feet deep when the night

before there wasn't but little water. There had been

a violent flood come down that night. It would run

in that style and then it would decrease a little and

in a week or so it would be gone. These floods gen-

erally come in February and !^Iarch when the ground
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is frozen and it runs very freely on top of the ground.

Q. What is the condition of the ground generally

in February when the floods first come f

A. It is generally frozen from two to six inches

deep ; maybe a foot deep on the ground. I have seen

it frozen a foot and a half in February.

,Q. Now, do the flood waters ever rise more gradu-

ally?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

Q. Explain that. [762—706]

A. There are never two years alike. One comes

in a violent flood season and one goes off gradually.

And, if there is not a very big flood the water goes

into the ground and saturates the ground where it

lays. And sometimes it comes a warm wind or rain

and the water comes down by tons and it all goes out

of the country and doesn't do no good and goes into

the sea, I suppose.

Q. Is there any benefit to the land or anyone,

speaking in a general way, from the waters falling

or flooding in February ?

Mr. HUNTINGTON.—Objected to as leading.

Q. The first flood waters f

A. I don't think they are ever a benefit to any-

body; on the other hand, they are quite a detriment

because they carry slime down from the mines and

into the creeks and damages it sometimes so that you

cannot cut the hay the next j^ear at all.

Q. When the ground is frozen when the flood

waters come down, the first of them, you may explain
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how they could benefit anyone if it is a benefit %

A. It could not benefit anyone, the actual flood,

but sometimes when those heavy snows come in the

mountains and the flood runs all over the country, if

it happened to strike a thawed place in the mountains

where the gravel allows it to penetrate down to the

low land in the summer season, it would penetrate

back and would take a long time to find its way.

Q. I am speaking about the soil lower down in the

valley, these violent floods ?

A. It is a detriment to all land on the low ground.

I don't think it is a beneflt to anyone 's lands. [763

—

707]

Q. Do you know what has been the custom of per-

sons having low land which they were working upon,

as to whether or not they permitted it to become over-

flowed? A. They don't if they can help it.

Q. Have you seen or known of persons prevent-

ing or attempting to prevent their land from being

overflowed?

a. Mr. Grimes has spent a good deal of money
taking water off his land so he could put it into al-

falfa and cultivation to raise merchantable hay to

feed his stock on. I had occasion to sed 248 tons of

hay at the Grimes ranch at sheriff's sale and because

of its being wire-grass and fox-tail and because of

there being too much water on it it only brought

$84.50.

Mr. HUNTINGTON.—Move to strike out all the

answer of the witness with regard to his selling hay

on the Grimes ranch as not responsive to the ques-
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tion, incompetent, irrelevant and wholly foreign to

the issues in this case.

Q. Now, explain how a drain ditch can prevent

the low land from being flooded.

A. The drain ditch is built lower than the low

land and it will follow it along instead of running

over the top of the ground.

Q. Do the drain ditches as a usual and customary

thing prevent the land from being overflowed where

they are constructed for that purpose?

Mr. HUNTINGTON.—Objected to as leading.

[764—708]

A. They always drain the water off.

Q. ,1 want to know whether it is to drain the land

or to prevent its being overflowed?

-Mr. HUNTINGTON.—Objected to as leading.

A. It is to di'ain the land and prevent its being

overflowed both.

Q. Do they use any other form of obstructions

besides these ditches ?

A. In a great many places they build levees. I

built levees on Section 19 and backed the water off the

land another way.

Q. What class of land, as to whether it is low or

high that is usually flooded when any of the land is

flooded?

A. Well, a flood might come on any land, be-

cause

—

Q. The usual overflow ?

A. The overflow is all low ground.

Q. The overflow is all on low ground ?



77G The Eastern Oregon Land Co. vs.

(Testimony of Leonard Cole.)

A. Yes, sir.

Q. The place where you speak of levees being

built to prevent overflow, or where you speak of

ditches being built to carry off the overflow and pre-

vent the same, what kind of ground was that as to its

elevation ? A. It was low ground.

Q. Have you seen the character of vegetation

growing upon the low ground which was flooded be-

fore the construction of the dikes, levees or these

escape drains—ditches ?

A. The grass is generally

—

Q. I didn 't ask what it was—have you seen it?

A. I have seen it.

Q. What would be the class of vegetation when

subject to overflow [765—709] and not prevented

by the dikes and drain ditches ?

A. Principally wire-grass and fox-tail.

Q. After the construction of these ditches and

levees what would be the character of the vegetation *?

A. It changes the character of that water course

and you get a better grass, more valuable and more

nutritive.

Q. Will such land when the flood water is kept off

raise other crops that could not have been raised with

flood water on them?

A. If they keep the water off they could raise

alfalfa.

Q. What can you say as to the value of alfalfa

land as comjDared to the value of land which is only

capable of producing wild grass and salt grass and

wire-grass ?
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A. ,One acre of alfalfa is worth about forty of

that and produce about that much more money.

Q. It is many times more valuable %

A. Yes, sir.

Q. Do you know whether or not the company

—

the defendant company has located a storage reser-

voir site farther up Willow Creek in the higher table

lands 1

A. They have located a storage reservoir above

the one they are working on now, above the Beers

ranch.

Q. They have located a reservoir site above the

Beers ranch?

A. Yes, sir. They are working on it in construc-

tion work at the present time.

Q. Do you know whether or not the defendant

company is engaged in working upon that %

A. Yes, sir, they had a camp there ever since be-

fore I come—cook stove and

—

Q. When was this located ?

A. I can't say the date. [766—710]

Q. Well, about how many days ago, or months?

A. Well, we commenced surveying there some-

time last month.

Q. Do you know the purpose of the dam—what

the purpose of the dam is for ?

A. Yes, sir ; it is for reservoir purposes.

Q. For storage reservoir purposes'?

A. Yes, sir; for storage reservoir purposes.

Q. How many acre-feet will that dam hold,

estimated ?
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Mr. HUNTINGTON.—Objected to as incompe-

tent and immaterial.

A. Hold a little over forty and 50,000 acre-feet.

Q. Between forty and fifty thousand acre-feet ?

A. Yes, sir.

Q. You may state what the plan is of the company
in getting the water down from this storage reservoir

into the reservoir at the dam site located in the gorge

in the vicinit}^ of Sections 28 or 27 or in there.

Mr. HUNTINGTON.—Objected to as incompe-

tent, and all of the testimony relating to this matter is

objected to as incompetent and irrelevant and foreign

to the issues in this case and for the further reason

that there is no evidence of the defendant company
having any right to the use of water at that point or

any other point on the creek, or the right to divert

from the creek any water at that point or any other,

and we ask to have our objection go to all of this tes-

timony.

Q. Answer the question.

A. They will run the water in the creek channel.

[767—711]

Q. You mean by that that they will simply let

the water out of the reservoir into the creek channel %

A. Yes, sir.

Q. By doing that the water will go to what place %

A. It will go down on Section 28 where the reser-

voir is.

Q. Now, Mr. Cole, are you familiar with the var-

ious creeks that flow into and form a confluence with

Willow Creek below the location of the dam site ?
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A. Yes, sir; I know them.

Q. I wish yon wonlcl give us the names of the

creeks on the right-hand side of Willow Creek going

up—the right-hand side or east side going np stream.

A. 3^he principal creek is Dry Gulch, and the

Road Gulch that runs up the road to go to Hunting-

ton, and Stone Quarry Gulch.

Q. On the right-hand side going up ?

A. Yes, sir. And the next creek is a little sand

creek that comes down there to Dell Postoffice and

the next creek is Fox Creek, and the next creek is

Baker Creek, and the next creek is Cottonwood Creek

that runs in below the reservoir.

Q. Well, is there a Hodge Creek up there, or

Hodge's Canyon, or something like that?

A. Fox Creek is called Fox Canyon generally.

,Q. Rogue Canyon?

A. Yes, sir ; that is on the other side of the creek,

but there is one on the other side of the creek.

Q. Do these various creeks on the east side carry

water in them?

A. They all carry some water every year.

Q. You may mention the names of the creeks on

the west side or left-hand side of Willow Creek going

up. £768—712]

A. The first creek to speak of is a lot of little

draws that come in is Current Creek, Little Willow

Creek, Sheep Corral Gulch, Turner Gulch, Camp (or

Gum) Creek, one prong of Black Creek; and then, as

it goes on up, Pole Creek and Road Canyon and Kin-

dall's Spring Creek. It has never been mentioned,
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the name of the creek, in this case.

Q. Well, excluding Pole Creek, do any of these

creeks you have mentioned on the left-hand side flow

throughout the continuous year ?

A. There is some water in them continuous years

in various places about five or six of them.

Q. Flowing continuously?

A. ^Flowing- continuously. Eoad Canyon flows

continuously, and Kindall's Spring flows contin-

uously, and Camp Creek; Sheep Corral Gulch always

has water.

Q. What about Little Willow Creek?

A. It always has some water in it, but it doesn't

run very much though.

Q. You may state the character of these streams

as to whether they are always flowing above ground,

or do they appear and recede and disappear ?

A. Well, the water will flow above ground in

Gum Creek for maybe four or five—some place a mile

and some places a mile and a half and then sinks

away, under the gravel and flow for thrree or four

or five hundred yards. And them creeks is of the

same nature except Road Canyon which flows all the

time, the year around.

Q. Does the water from these various creeks

eventually flow from below the surface or on the sur-

face into what? A. Willow Creek.

Q. Do these various creeks ever have flood waters

of their own? [769—713]

A. Yes, sir ; they all have flood Avater of their own.

Q. What time of the year does that come off?
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A. Generally in February and March or along

like that.

Q. Do the flood waters of Willow Creek—are they

composed of a part and portion of the flood waters of

these several creeks?

Mr. HUNTINGTOX.—Objected to as leading.

Q. State whether is not it is then.

A. It is; and the biggest majority of the water

of Willow Creek is from these various creeks.

Q. Have you ever measured the length of these

various creeks or any of them on either side of Wil-

low Creek; that is, by measurement, have you ever

measm^d it?

A. Not the entire creek; I never have.

Q. Can you state approximately the length of the

creaks? A. Well, the first one

—

Q. ,1 ask you, can you state approximately %

A. I was going to state approximately the length

of all of them, if that is the question.

Q. Now, Mr. Cole, can you state the length of the

creeks in a general way, having reference first to

those on the left-hand or west side of the creek going

north ?

A. Well, they are five or six miles to fifteen miles

long.

Q. And what about the length of the creeks on

the east side or right-hand side of Willow Creek as

you go up ?

A- Some of those creeks are not over three or

four mile, but two of them are about fifteen miles. I

think Dry Gulch is about fifteen miles long, and
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Baker Creek, oh, probably about twelve miles long, I

guess. [770—714]

Q. What is the longest of the creeks on the west

side or left-hand side as you go up ?

A. ,Well, there is not much difference between

Gum Creek and Little Willow Creek or Current

Creek.

Cross-examination by Mr. HUNTINGTON.
Q. As I understand you, these three creeks you

have last named are about fifteen miles in length?

A. Well, yes, sir ; approximately about that long.

Q. How far do you tliink it is from the foot of the

hill on the west side of the valley—now, by the foot

of the hill, I mean, the foot of the higher hill com-

mencing on top of the level bench land and ascending

up the hill—how far is it up to the top ?

A. It varies a good deal.

Q. Well, about how far?

A. Well, there is not any three places it would be

the same height/^.

Q. Well, run all the way from half a mile to a

mile?

A. In some places it would be more than that.

Q. How far would you have to go to the top of the

hill?

A. ,Well, take it up between Black Creek and Pole

Creek it would be about ten or twelve miles to where

you could see down to [771—715] Bully Creek.

Q. Well, you Avould get to the top of the hill some

time before you could see dowTi on Bully Creek ?

A. Not very much.
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Q. Isn't it true that when you get to the top of

the hill on that side there is quite a wide plateau, at

least in come portions of that divide which slopes

toward Bully Creek and hefore you get to the valley

of Bully Creek *?

A. In some places it would, and some it would

not. It is a hard place to find where the^ head would

come.

Q. On the other side you would say Dry Gulch is

ahout fifteen miles in length, I understood you ?

A. Yes, sir.

Q. And Baker Creek about 12 miles long %

A. Yes, sir.

Q. Are they the two longest creeks'?

A. Yes, sir.

Q. You never have gauged any of these creeks, I

take it ; that is, put in a wier and undertaken to meas-

ure them ? A. No, sir.

Q. And when you say a larger quantity of water

comes down there through these creeks you are

simply giving ^^our estimate of it "?

A. I take that from a personal observation. The

Government gauged the creeks at Emory Cole's and

also gauged it below Malheur City, and almost double

the amount of water flows through the gauge at

Emory Cole's as at Malheur City. That is not one-

fourth of the creeks that come in from this side. My
estimate is gauged upon their gauges and upon my
own personal observation. I have seen waterspouts

come down these short creeks and run water two or

three feet deep over three or four hundred acres of
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ground sometimes. [772—716]

Q. How far is it from the mouth of the canyon

above the Cole place to the headwaters of Willow

Creek? A. Which part of Willow Creek?

Q. The highest source of Willow Creek.

A. The highest ground, you mean, or the next

stream ?

Q. The longest stream, or the farthest away.

A. From the mouth of the canyon ?

Q. ,Yes, sir.

A. Well, if you would follow the creek up it

would be about sixty-five miles in my judgment.

Q. How far is it from the mouth of the canyon up

to Malheur City? A. About twelve mile.

Q. Following the contour of the creek?

^. About twelve or thirteen mile.

Q. Now, how many of these side creeks come into

Willow Creek or discharge their waters into Willow

Creek above the bridge at Dells where the Govern-

ment measurements were made? Name them.

A. Mormon Basin Creek.

Q. No, now all these side creeks that come in that

you have been talking about in your testimony.

A. Above Dell?

Q. Yes, sir.

A. Very few of them above Dell; most of them

are this side.

Q. Are there any above the bridge?

A. Yes, sir.

Q. Which one ?

A. Well, the road canyon is above the bridge and
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Kendall's Spring Creek above tlie bridge and Baker's

Creek.

Q. Any others of those you have named % [773

—

717] A. I don't think so.

Q. Baker's Creek has been for a good many years

all taken up by an irrigating ditch, hasn't it?

A. It runs into Logan's irrigating ditch and Mc-

Daniels.

Q. And that takes all of the ordinary flow of that

creek anyway and part of the flood water of the

creek?

A. Very little flood water ever appropriated out

of that creek. .Them people irrigates after the flood

water is gone, generally.

Q. Well, isn't it true that their irrigating ditch

takes out of that creek to its full capacity when the

water is coming down?

A. In the irrigating season. I never saw Logan

irrigate in the flood water season.

Q. Where does Kendall's Spring Creek come into

Willow Creek?

A. It comes into Emory Cole's ditch and runs

right through Section 16.

Q. Emory Cole is your brother ?

A. Yes, sir.

Q. Did you reside on Avhat is known as the Cole

ranch? A. Yes, sir.

Q. How long?

A. Oh, I was there from 1872 until, oh, until

twenty-five years ago, I guess.

Q. Have you resided there all the time since?
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A. No, sir. I commenced living there in 1872,

and left about 25 years ago. But I have been there

off and on ever since, though.

Q. Where have you resided most of the time

since ?

A. I have been to Huntington, Payette and Vale.

When I was in Huntington, I bought cattle. [774

—

718]

jQ. If you don't go into these side matters—

I

asked you when you when you moved there?

A. I filed on some land there in 1881 as a pre-

emption and I lived there from the time I was quite

a boy up until I was a man grown.

Q. When did you move over to Huntington?

A. I don 't know exactly ; I think I went to Himt-

ington in 1891, 1 think.

Q. And had you lived on the Cole ranch or in that

immediate vicinity all that time, up to that time %

A. Yes, sir.

Q. How long were you in Huntington ?

A. I was there—well, I was in Huntington 12 or

14 years.

Q. And then moved to Payette % A. No.

Q. AVhere?

A. At Old's Perry, operating his mining boat

—

mining dredge.

Q. AVhen did you leave there ?

A. I left there in 1906, I think.

Q. Did you go to Payette at that time?

A. Yes, sir.

Q. When did you leave Payette?
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A. Shortly after I left this boat. I don't remem-
ber the exact date I left. I left the boat and came
ov^r here to work for the Willow River Land & Ir-

rigation Company.

Q. That was in 1907 or 1908

1

A. Yes, sir; 1907 and then came back again later

on.

Q. Did you convey to the defendant company
your pre-emption claim ?

A. No, I let my father have that and he let my
brother have it.

Q. So that at the time you conveyed, or at the time

your [775—719] brother conveyed this land to Mr.

Brogan, did you own any part of that land up there ?

A. No, sir.

Q. You are one of the stockholders of this defend-

ant corporation? A. No, sir.

Q. .Don't you own any stock in it?

A. .No, sir.

Q. Not a dollar?

A. No, sir; I don't own a dollar's worth of it.

,Q. Have 3^ou never owned any stock in it?

A. No, sir; I have never owned any stock in it.

Q. Do you own any of its bonds?

A. No, sir; I don't own any of its bonds.

Q. What is your relation to the defendant com-

pany ?

A. I am employed hy a salary by this company.

Q. You have no official interest in the companj^ at

all? A. No, sir.

Q. Not a dollar? A. No, sir.
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Q. You bought the Emory Cole place first, didn't

you? A. Yes, sir.

Q. And then you conveyed it to Mr. Brogan?

A, No, I bought it for him; it was conveyed for

him and his associates, or for that company all the

time. I never had it in my name at all, no part or

parcel of it.

Q. How much was the profit jou derived from

that transfer ?

Mr. HART.—Objected to as improper cross-ex-

amination, and as immaterial. [776—720]

A. I got my salary just the same as any other

labor I performed.

Q. You did, however, convey to the defendant

company the lands that you claimed up in the can-

yon? A. Yes, sir.

Q. Now, those lands were all covered b}" your

mining filings? A. Yes, sir.

Q. you don't claim to own any land up there, ex-

cept what was covered by your mining filings ?

A. I had some land possibly that wasn't covered

by that particular body of country.

Mr. HART.—Objected to as incompetent and ask

that it be stricken unless counsel asks the question in

such a manner so as not to mislead the witness. The

witness has owned the ditches that run on both sides

of the creek for years, and has owned the land the

ditches are on by adverse possession for years. Now,

if you will state your cjuestion so as not to mislead

the witness I have no objection to it.

Q. I am not referring to water or any water rights
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that 5^ou may claim, but I am talking about your min-

ing ground? A. I have other mining ground.

Q. Did you claim to own any mining ground ex-

cept what was covered by filings ? A. Yes, sir.

Q. Where was it ?

A. At different places all over the country.

Q. At different places all over the country?

A. Yes, sir.

Q. Ground that you never filed on at all ? [777

—

721]

A. I filed on it—oh, I filed on it one way or the

other.

Q. But I am talking about ground that you never

filed on? A. Yes, sir.

Q. Whereabouts ?

A. In that same country.

Q. Whereabouts ? A. In that canyon.

Q. Whereabouts in that canyon ?

A. All the way up and down the canyon. I have

had possession of it for years.

Q. You claimed it all the way from the mouth of

the canyon to the head of the canyon?

A. Yes, sir.

Q. Why didn't you file on it?

A. Well, I had it located before it was surveyed,

and I have been operating and handling it.

Q. You had it located before it was surveyed?

A. Yes, sir.

Q. Then why did you file on what you did file on?

A. I filed on it because I had parties in with me

and they wanted to know where it was located.

Q. You never filed any claim in the United States
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Land Office, did you. for any part of it?

A. I don't remember as I ever did.

Q. Xo, sir. And when you filed in 1894 on por-

tions of the land in the canyon you at that time filed

on all the portions you claimed any interest in at

that time?

A. Xo, sir. I had some land that I did file on be-

cause I had some partners. I had this ground located

before I located it, when it was subdivisionally de-

scribed. I had it located long before that. [778

—

722]

Q. How did you locate it?

A. So many hundred feet one way and so m^tny

hundred feet another way and by mounds and.

pickets. It was described by mounds and jDickets

on certain hills and knolls.

Q. Did you have notices filed on those filings?

A. Yes, sir, some of them.

Q. "Where were they?

A. In the office here before those notices were

scattered.

Q. Did those notices cover any of the land cov-

ered by these notices? A. Yes, sir.

Q, How much of the land covered by these no-

tices which you have been talking about as having

been filed before the surveys was included in those

notices which were filed in 1894 by you and Eddy

and Insenhofer and others?

A. Of this same land?

Q. Yes, sir.

A. Well, it covered practically all of that land.
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Q. Practically all of that land? A. Yes, sir.

Q. Well, now, getting back to my original ques-

tion, then all of the land that was' filed upon in 1894

or subsequently is all the land you claimed in there %

A. No, sir, I never said that.

Q. But you just said that all of the land you filed

upon \\ith those filings before the survey was cov-

ered by the filings made subsequently?

A. I didn't say that.

Q. You said practically all?

A. No, I didn't say that.

Q. Now, what portion of the land covered by

your old filings [779—723] which you say were

made before the survey is covered by these filings

mad^ in 1894 and' subsequently?

A. I said before I had it surveyed, I didn't say

anybody else had it surveyed.

Q. Well, before you had it surveyed then?

A. Now, what is your question?

Q. (Previous question read to witness.)

A. That was before I had it surveyed, not before

the United States or Grovernment had it surveyed.

Q. You know what I mean now answer my ques-

tion. I want to know how moich of the land which

was covered by the old filings which you say were

made before you had the land surv^eyed is covered by

the filings made in 1891 and subsequently.

A. The fiHngs made in 1894 I think covers 280

acres of land, and I filed, and the people I had with

me, on six or 700 acres of land without having it sub-

divisionally described.
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Q. And you say those filings are of record'?

A. Some of them are.

Q. Where are the others'?

A. Some have never been recorded.

Q. How much was recorded'?

A. I don't remember exactly.

Q. Will you produce them*?

A. I suppose I could.

Q. I wish you would do so dlmng this trial.

EXAMINER.—Bo you wish them now?

Mr. HUNTING^TON.—No, not at this minute.

No.

Q. You were superintendent until Mr. O'Donnell

came?

A. I am working for the company in the same

capacity. He took my place at the reservoir.

Q. He was the engineer that made the surveys

for you which you [780—724] have spoken of?

A. Well, we have had different men make sur-

veys.

Q. Well, who was the engineer that surveyed

and planned your dam up to there in the canyon?

A. Well, Mr. Knute done some surveying and

Mr. Ashford.

Q. Where is Mr. Ashford?

A. And Mr. Richardson. Mr. Quigiey done some

surveying.

Q. Did you have any engineer who laid out this

project for you? A. Yes, sir.

Q. Who was it?
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A. Mr. Knute, Mr. Ashford and Mr. Quigley; all

three engineers.

Q. Where is Mr. Ashford?

A. He went to Seattle not long ago.

Q. Where is Mr. Qnigley?

A. Up at the work.

Q. Where is Mr. Knute?

A. He went away from herei this morning.

Q. He was here in attendance upon this hearing

at the request of the defendant company, wasn't he?

GVIr. HART.—Objected to as incompetent and ir-

relevant.

A. Well, he wasn't called for that purpose. He
was here.

Q. And he went away this morning?

A. Yes, sir.

Q. He is the one that planned the dam, isn't he?

A. Yes, sir.

Q. And he didti't superintend its construction as

I understand you ?

Mr. HART.—^^Objected to as incompetent, imma-

terial and i[781—725] irrelevant, and improper

for any otheT purpose except an attempt to check-

mate or annoy the witness.

WITNESS.—Well, Mr. Knute (or Noot) had been

in the employ of the company for quite a while after

that and it was built according to the directions he

laid out.

Q. Now, when did you commence the construc-

tion of the dam? I mean when was the actual con-

struction of the dam itself begun ?
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A. Why, it was along some time the last—well,

sometim'e th'e last of February or first of March.

Q. You began it then in the season when floods

are most expected?

A. Yes, sir, we began it when floods are expected

all right.

Q. And your construction continued' along, you

say, until the n^otices were served and up to that

time you had spent how much money?

A. Up to that time we had spent about $27,-

000.00.

Q. Now, can you tell us in what way it was

spent?

A. In engineer works, surveying, plats and plans,

and specifications and recording and in general

work, and by getting ready same for reservoir pur-

poses, and some for material, and some for horses

and rigs and wagons and stuff to go tO' work with.

Q. Had you constructed Pole Creek reservoir?

A. Yes, sir, some of it.

Q. And some of it after that?

A. Some of it for every place we work.

Q. Can you give us a statement as to how much

was spent in the construction of the dam aside from

the matter of plans and specifications and survey-

ing? A. No, sir, I can't. [782—726]

Q. At that timic the trunk of your dam was jus^fc

commenced, wasn't it?

A. The excavation of the dirt had been going on

somie tim'e then.

Q. The excavation for the corei of the dam hadn't
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yet been commenced'?

A. No, I don't think it had.

Q. And as a matter of fact, you hadn't done any

cement work at that time ?

A. We had hanled some cement. We had taken

some over there from' Payette.

Q. But you hadn't used any cement in the con-

struction of the dam at that time, had you*?

A. I don't remember the very day we used ce-

ment. I think we put cement walls in before I ever

received any letters. Quite a while before that. I

am not positive about that.

Q. But as late as July 24th you hadn't completed

the trimk to your dam at that time 1

A. Well, we had a great dfeal of work to do on

that trunk.

Q. But you hadn't completed it a& late as July

24th? It was just about half completed at that

time, wasn't it?

A. I don't remember exactly. I think you are

about right about that.

Mr. HART.—19081
Mr. HUNTINGTON.—Yes, sir.

Q. You kept right on after you got these notices

just the same as though you hadn't received them?

A. I never ceased to work after the time I

started.

Q. You kept right on after this suit was begun

as before? A. Yes, sir.

Q. And after the application for a preliminary

injunction? [78^—727] A. Yes, sir.
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Q. Your company paid no attention to any of the

claims of the complainant about these matters?

A. No, sir.

Q. You knew and Mr. Brogan knew all the time

from the time he came here that "Willow Creek

flowed through a large amount of the' Eastern

Oregon Land Company's land?-

A. Not at that point it didn't.

Q. I am talking about taking the whole line of

the creek? A. I don't know

—

Q. From the dam site down?

A. I don't know what Mr. Brogan might know.

Q. Didn't you talk with him about that?

A. If I did he wouldn't without he saw the land.

Q. He would know what the fact was if you had

told Mm? A. No, I didn't say that, sir.

Q. That is just a question I asked.

A. I didli't say that.

Q. I didn't say you did. You knew they owned

land up and down the creek from below the Bcott

place up to the head of the valley, didn't you,

through which Willow Creek ran?

A. Yes, sir, I knew they claimed to own it.

Q. And you knew generally that the company

owned the oddi sections of land all the way up

Willow Creek to a point up as far as Malheur City,

didn't you?

Mr. HART.—^Objected to' as immaterial.

A. I don't know that they owned any land up in

Malheur City, five or six miles from where they

claim their road land.
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Q. Perhaps I have got that too far. Up as far

as Section 21 then [784—728] in To^\Tiship 14

South, Range 42 East?

A. I didn't knoAv they owned any land in Section

21, Township 14 South, Range 42 East.

Q. Well, you knew they owned the odd sections

of land on each side of the old The Dalles Military

Road?

A. I thought there was a three-mile limit on each

side of The Dalles Military Road.

Q. To the extent of the three-mile limit, you

knew that?

A. I knew they had odd sections; I didn't know

exacth^ what odd sections they were. This is over

three miles from any line of road they could claim,

without the}^ claim one up the Willow Creek canyon

where there never was one made until we built the

road ourselves.

Q. Now, you have testified that you have com-

plied with the law of the United States with respect

to these mining claims. What law do you refer to?

A. To the law of the United States.

Q. Well, there are a great miany laws of the

United States, what particular laws?

A. Any of them and all of them.

Q. The homestead law and pre-emption law?

A. Are you talking about homesteads and' pre-

emptions?

Q. No.

A. Why do you ask mte in regard to homesteads

and pre-emptions? Mining laws.
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Q. You mean placer mining laws?

A. Yes, sir.

Q. What is the placer mining law of the United

States with respect to claims?

A. You can go to work on one claim and work

the representative work on all the claims that joins

it. That is my way of reading the law. Cox Code

is the one I have cited. [785—729]

Q. Where did you explain the $4,400.00 that you

say you spent in 1895?

A. The $4,400.00' I said I spent in 1895?

Q. Yes, sir.

A. Som'e of it hauling provisions in for men to

use, and some of it for tents, and some of it for

flumes, building ditches and some of it for hy-

draulics and giants, and som^e of it in the way of

opening the channels of Willow Creek, making prep-

arations to put bedrock flume in the bed of the creek,

and somie of it in building roadsi in there. There was

no road in there when I went there and I had to build

a road to get provisions in. There wasn't a fit road

to drive teams over.

Mr. HART.—How about wages ?

A. Why, I spent about $2,500.00 for wages, I

guess.

Q. The ditch on the west side of the creek was a

ditch which Mr. Boswell Jiad constructed years be-

fore, wasn't it?

A. It was constructed by Mr. Boswell, Mr.

Layton and others, and Mr. Boswell had done the

last work that was done on it before I took posses-
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sion of it; that is, the last work that was done on

completing building it farther down. Mr. Turner

and one of Mr. Boswell's sons run some water

through it before I got possession of it.

Q. And Mr. Boswell had built the house in there

and you took charge^ of that?' A. Yes, sir.

Q. When was the last hydraulic mining done

there in the canyon?

A. Well, there is som'e going on there now.

Q. When was the last hydraulic mining done in

the canyon on either Se'Ction 27 or 21 in the township

and range we have [786—730] been talking

about?

A. There was some done there last fall.

Q. Where was that? A. In Section 27.

Q. What part of the section?

A. Right at the dam site; that is, where Mr.

Johnson run 27 out, the way he run it out.

Q. That was done in the construction of the dam-,

however, wasn't it? A. Last fall?

Q. Yes, sir. A. Yes, sir.

Q. Now, I am talking, apart from any construct-

ing work of the dlam, when was the last hydl'aulic

mining done there?

A. There has been hydraulic work done there

every year since 1894 or '5 we' finished the ditch, one

part or the other.

Q. That you swear positively to, Mr. Cole, every

year? A. I paid for it being done every year.

Q. You leased the mine several years?

A. Well, I got paid for it. They give me 25%
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royalty out of the money. I got paid for it.

Q. That is different proposition from paying

them for the hydraulic mining'?

A. No, sir, I don't think so. They took their

money out of my ground. They got their compensa-

tion out of the ground and the ground' belonged to

me and so I paid them.

Q. Who mimed there in 1908?

A. Mr. Insenhofer was repairing ditches and

working there all the time up until this company

com'e and took it, and when they commienced opera-

tion he came away.

Q. Who done any hydraulic mining there in

1908? [787—731]

A. We done it in the way of w^orking on the

reservoir in 1908 and we took out some' gold too.

Q. Then, you claim the work done in the con-

struction done on this reservoir is assessment work

on your mining claim, do you?

A, I think it is. It is work going on on the

gTound. We took gravel out to the bedrock of the

creek and we took gold out too.

Q. Who did hydraulic mining there in 1907?

A. Captain Dwyer.

Q. Where did he get his water ?

A. Out of Willow Creek.

Q. Did hei get it through that ditch on the west

side of the creek?'

A. There was water in the ditch on the west side

of the creek.

Q. Will you swear there' was any water run
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through that ditch in 1907, Mr. Cole?

A. There wasn't water in that ditch part of the

way everj^ yea,r. It might not have gone all the way
through.

Q. Yes, sir, possibly at the very head. Where is

the work being done which you speak of being done

just above the Beers ranch? How far above the

Beers ranch?

A. Why, I would have to kind of giiess at that.

I didn't mieasure it myself fromi the Beers ranch. It

is from a half a mile to a mile above the Beers ranch.

Q. On what section or sections?

A. Well, I would have to look at that map to tell

you exactly. It is very near the section line. Either

14 or 15, I think. That is from memory.

(Counsel hands witness map.) (Witness examines

map.)

Q. Now, indicate about where the dam is located

or is to be located. [788—732]

A. Right along there some place.

Q. Close to the line between Sections 14 and 15 in

Township 14 South, Range 41 East ?

A. I couldn't say just which section it is in.

Q. You think it is close to the line between Sec-

tions 14 and 15 ?

A. Yes, sir, if I had the notice here and read them

I could tell you exactl}^

Q. You testified that that storage reservoir had a

capacity of forty or fifty thousand acre feet. Who
did the surveying and contour work ?

A. Why, Mr. Quigley did the most of it.
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Q. Did you assist him^ A. Yes, sir.

Q. Did you figure the result of Ms measurements ?

A. I did approximately. I am not a very good

hand at figuring those things.

Q. Is the water to be taken out of that upper dam
by a ditch or turned into the creek and brought down

the creek?

Mr. HART.—Objected to as immaterial.

A. I think it is to be brought down the creek.

Now, I have not been instructed in regard to the mat-

ter. That is just merely my belief.

Q. Now, coming do\\Ti to the lower dam. You
say that the core of that dam extends up above the

level of the creek-bed about three feet, as I remem-

ber it ; is that right ? A. In width ?

Q. How high is it ?

A. I don't know exactly. I think it is—in walk-

ing along the [789—733] side of it when they had

it tamped in it was above my head, but where I

walked was a little bit lower than some of the creek-

beds and some of it wasn't.

Q. What would you say, from five to six feet ?

A. I think so ; I never measured it.

Q. Is that as high as the core is to be constructed!

A. I don't think so.

Q. How high is it to be constructed?

A. Well, Mr. Brogan thought at first—

Q. Don't state what Mr. Brogan thought, just say

if you know how high it is to be constructed?

A. I wouldn 't know.
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Q. It is about 18 inches across on top when you

last saw it ?

A. I think so. That is, just from looking at it.

Q. How high is the dam to be constructed ?

A. There has been estimates taken at different

heights and run at different' heights.

Q. Well, for which height is the construction of

the dam prepared ?

A. Well, there has been two levels made of the

dam.

Q. And you don't know for which one then"?

A. I don't know Which one they intend to build.

Q. What are the two different heights %

A. 100 and 160 feet.

Q. If it is to be built 160 feet high it would neces-

sitate a different foundation from what it would if it

was to be built a hundred feet high, wouldn't it?

A. Well, the foundation is sufficient to build it

160 feet if they wish to build it so.

Q. How Avide is the bottom of the dam from the

commencement of the dam up-stream down to the

lower end? [790—734]

A. It is laid for a little over 400 feet.

Q How long is your trunk—270 feet is that

right ?

A. It is a little longer than that, I guess. I never

said anything about 270' feet in that trunk.

Q. How long is your trunk?

A. A little over 400 feet.

Q. How much over 40O feet ?

A. I don't remember exactly.
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Q. Now, you have spoken about the difficulty in

putting in that core. The core went out on you once,

or broke off ? A. It never broke off.

Q. Never broke off at all *? A. No, sir.

Q. What was the difficulty you had ?

A. In overcoming the water and handling quick-

sand in my cribbing.

'Q. When you begun to sluice there no part of it

broke off?

A. No, sir, no part of it broke off, no part nor

parcel.

Q. How wide was the place where you say you

went dowm37 feet?

A. Which way do you mean?

'Q. Well, perhaps you had better say length then.

How wide is the place crossed by the core where you

went down 37 feet ?

A. You mean how long, or did it extend for 37

feet?

Q. Yes, sir.

Q. Why, I think it was 24 feet.

Q. At the bottom or top?

A. 24 feet at the bottom.

Q. How far across would it be at the top?

A. Why, I suppose it would be 24 feet at the top

if you meant that 37 feet, if the way you said. You

don't seem to understand it. [791—735]

Q. Well, either I don't understand it or you

don't. Was this place that you say you had to go

down 37 feet below the creek in order to get to the

bedrock where you put the cement in, was this place
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in the channel of the creek ?

A, Yes, sir, right in the channel of the creek.

Q. Now, how far across was it at the top of that

deep place in the channel of the creek ?

A. From solid bedrock on each side and in the

bedrock we put the work 270 feet is my recollection.

Q. How far across was it at the bottom of that

place ?

A. That very deepest place was about 24 feet

wide, that deep channel.

Q. And that core at the bottom of the 37 foot

depth was three feet and then it narrowed up to the

very top of the core as you last saw it until it got up

until it was eighteen inches wide*?

A. No, it didn't narrow all the way. It never

narrowed until it got close to the top of the ground.

It continued three feet all the way up down there.

Q. At the time these notices were served upon

you, you hadn't commenced the construction of the

core? A. No, sir.

Q. At the time this suit was commenced you

hadn 't commenced the construction of the core ?

A. Oh, yes, sir. When the notices were served

I was plowing and scraping the ground out to put

the core in.

Q. But the cement work was all done afterwards ?

A. In the core?

Q. Yes, sir.

A. I had a good deal of cement on the ground at

the time I first received those notices and a good deal

of lumber [792—736] hauled there. And I had
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some pictures taken which I can show you if you

want to see them.

Q. You say the dam is now fifteen feet in height/^

in some places ?

A. Yes, some places it might be twenty feet high

and some ten or twelve. I couldn't say exactly just

looking at the work. It might be 25 feet in some

places.

Q. And you have already expended you say

$80,000.00 on this project ? A. Yes, sir.

Q. And you have a dam, as a result, somewhere

from ten to twenty feet in height/? ?

A. Well, we have other dams and other work we

have done too.

Q. How much have you spent on this particular

part of this project ?

A. I never kept it separate.

Q. And you don't know anything about it.

A. Not particularly ; I have an approximate idea.

'Q. What is your approximate idea?

A. I think over $60,000.00 at that place.

Q. And you have got a dam from ten to twenty

feet high as a result?

A. Well, it might be more than that as I have not

been there for two or three weeks.

Q. Referring again to your alleged upper reser-

voir wliich you say will have a storage capacity of

forty to fifty thousand acre feet, how high a dam is

to be btiilt there ?

A. Well, to take it over 40,000 it will have to be a

himdred feet high.
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Q. How far would that take the water back ?

A. 100 foot level would take the water from only

up to the [793—737] Moffitt place.

Q. That would then cover the Cornell ( ?) place

and Rose place? A. Yes, sir, practically.

Q. Has the defendant company acquired title to

those lands ? A.I don 't know.

Q. Referring again to the lower dam. Do you

know, where the proposed diversion dam is in Sec-

tion 2 below the lower reservoir I

A. Yes, sir.

Q. Does Baker Creek come in below or above

that? A. Below.

Q. How far?

A. I would think about two mile ; it might not be

quite that far.

Q. Does this map you have been looking at cor-

rectly represent the location of that creek?

A. I don't think I ever seen a map that did.

[794—738]

Redirect Examination by Mr. HART.

Q. Now, Mr. Cole, you spoke of the water in those

ditches running along through Section 28 above the

dam site and the ditches on the other side also of the

creek. I wish you would tell me where the ditch

conmiences that has the water in it on the left-hand

side of the creek when you go up stream ?

A. It commences about two mile above the mouth

of Mormon Basin Creek.

Q. On the left-hand side of the stream, but Mor-

mon Basin Creek is on the right-hand side of the
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creek as you go up ? A. Yes, sir.

Q. Then how does it flow from that place where

it commences?

A. It goes down on the left-hand side of the creek

going up. If you were going up it would bfe on the

left-hand side of the creek and on the right-hand side

coming down.

Q. Runs on down into what section?

A. Twenty-seven. That is the way they have got

27 showed, the way they have been showing and dodg-

ing around there without any section lines to go by.

Q. Well, at the place where this ditch running

through Section 28 is, and just before you get to the

dam site, about how high above the dam site is that ?

A. That ditch is—the bottom of the creek at the

dam site is about 155 feet below the discharge of the

ditch onto 27 where they have got 27 laid out there,

according to an anaroid. It is the thing that gives

the elevation. [795—739]

Q. According to that instrument used to show

elevation? A. Yes, sir.

Q. Through what sections does the ditch on the

left-hand side going up the creek run ?

A. It runs through—I don't know as I can tell all

the sections by memory.

Q. Where is it taken out?

A. It is taken out close to the section line of 24.

Q. Along the right-hand side of the creek going

up. That is on the left-hand side you are speaking

of now.
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A. I can't tell you exactly the sections it runs

tlirougli.

Q. The one over on the Mormon Basin side of the

creek, where is that ditch taken out ?

A. That would run through, I think that would

run through 17, and it might possibly run around 21,

I ain't sure. I think it does though. It either runs

through 17 and 21 or around them and 28 and is sur-

veyed out onto 27, It never was completed that far.

Q. As I understand it, one of the ditches is on

the left-hand side and one on the right-hand side 1

A. Yes, sir.

Q. And would the ditch—those two ditches and

one on the left and one on the right extend sufficiently

back so as to be on the right and left respectively of

the reservoir when filled vnth water?

A. Yes, sir.

Q. You say you acquired this from Mr. Moffitt?

A. No, I bought those ditches from Mr. Boswell.

Q. Did he sell them to you ? A. Yes, sir.

'Q. How much did you pay him for them?

[796—740]

A. $150.00 for his house and ditches and what

land he o\^^led there at that. Whatever title he had

there—whatever he might have.

Q. Since that time who has been in the possession

of the ditches and the land on both sides up and down
the creek ?

A. Myself and Mr. Insenhofer, and we have done

work on both sides on both ditches at various times.

We have not completed the ditches on the right-hand
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side as you go up but we have been compelled to

spend probably $1,500.00' on it.

Q. That possession has continued from the time

you acquired possession from Mr. Boswell?

Mr. HUNTINGTON.—Objected to as leading.

A. Yes, sir.

<Q. Up to what time ?

A. Up to the time we turned them over to the

defendant company.

Q. State whether or not that possession has been

open, notorious, continuous and adverse from 1894

(that is when I understand you got it from Mr. Bos-

well) or 1895 up to the time it was turned over to the

defendant company.

Mr. HUNTINGTON.—Objected to as leading,

calling for the conclusion of the witness, incompetent

and improper in its form.

A. I have had possession of that property ever

since 1894, notorious, open and above board of every-

.body, maintained it and directed it.

Q. Has it been adverse to all other claims?

[797—741]

Mr. HUNTINGTON.—Objected to as leading,

calling for the conclusion of the witness, incompetent

and improper in its form.

A. Yes, sir.

Q. You may state whether or not j^our possession

has been visible during all these years.

Mr. HUNTINGTON.—Objected to as leading,

calling for the conclusion of the witness, incompetent

and improper in its form.
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A. It has been visible during all those years.

Q. And I understood you to say the rights which

you had the present defendant company now holds %

A. Yes, sir.

Q. Now, you spoke awhile ago of getting some

roj^alty of 25%. Was that when the Chinamen were

working it?

A. Yes, sir, they worked it two different years.

Q. Do you recall the amount of royalty they paid

you annually ?

A. I only got $900.00' out of them the two years.

$450.00 a year about is what it averaged the two years

they worked it.

Q. Who kept track of the gold that was ex-

tracted? A. Myself.

Q. Were you there at the clean-ups ?

A. I went out there at the clean-ups ; I was the

man that took charge of it.

Q. During the various years that has been mined

has gold been taken from them ?

Mr. HUNTINGTON.—Objected to as leading.

[798—742]

Q. Now, counsel asked you in substance : "Didn't

you know that the Eastern Oregon Land Company

owned odd sections, amongst others, were Sections 21,

27 and Section 3, through which the canyon runs?"

Did you know at the time you bought in there from

Mr. Boswell, at the time you were carrying on your

mining works that this company owned or claimed

those sections?

A. I didn't know that this company owned or
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claimed to own those sections. I thought it was far-

ther than three mile to any road they have ever built

or knew of or was surveyed out.

Q. The defendant company—the complainant

company is the successor of what is commonly known

as The Dalles Military Eoad Company?

A. Yes, sir.

Q. Do you know, generally speaking, the condi-

tions under which they acquired their ground'—^what

was the land to be given to them for?

Mr. HUNTINGTON.—Objected to as incompe-

tent, wholly irrelevant, calling for the conclusion of

this witness, and in no way connected with the issues

in this case and wholly immaterial.

A. They got that land for building a road that

they never built.

Q. I did not ask that question. Do you know

whether one of the conditions of the original grant to

The Dalles Military Road Company was for what?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant, [799—743] and entirely foreign

to the issues of this case, and for the further reason

that there is nothing to show that any stockholder or

any person interested in The Dalles Military Road

Company is or ever was associated with or connected

with the Eastern Oregon Land Company. And no

person connected with the Eastern Oregon Land

Company is or ever was connected in any way with

The Dalles Military Road Company or had any in-

terest in that company, and that there is nothing to

show that the Eastern Oregon Land Company did
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not purchase this land from hona fide purchasers

from The Dalles Military Road Company. And the

purpose of this investigation of this witness in re-

spect to this matter is simply for the purpose of get-

ting into the record old claims or reports as to the

building or not building of The Dalles Military Road,

with which this complainant had nothing to do.

WITNESS.—Yes, sir.

Q. What was that?

A. For the completing of a road across this coun-

try they never did complete.

Q. From where to where *?

A. From The Dalles—I think it was to be com-

pleted to Fort Boise or the river this side probably.

That is my recollection.

Q. Or do you know, or what is your general un-

derstanding as to the width of the grant on each side

when completed?

A. I understood it was to be within a three-mile

limit of the road.

Q. Every odd section or every other odd section

—

what was your understanding? [800—744]

Mr. HUNTINGTON.—We desire to make the

same objection as last above.

A. Well, the general talk was they got every al-

ternate section on each side three miles of the road.

Q. Alternate odd or even sections ?

A. Alternate odd sections.

Q. You have lived here you say since when ?

A. Since 1868 I have been in the country.

Q. Was there ever any road constructed within
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three miles of that property up the canyon by The

Dalles Military Road people?

Mr. HUNTINGTON.—We desire to make the

same objection.

A. No, sir.

Q. Was there any constructed within ten miles of

that place? A. Yes, sir.

Q. By that company?

Mr. HUNTINGTON.—We desire to make the

same objection.

A. No, sir, not by that company.

Q. Or by the successors of The Dalles Military

Road Company?
Mr. HUNTINGTON.—We desire to make the

same objection.

A. No, sir.

Q. At the time this property was bein^ used as

mining property, and at the time you filed your

claims there, did you then know there had been no

road within t^n miles of that property [801—745]

constructed by The Dalles Military Road Company
or its successors ?

Mr. HUNTINGTON.—We desire to make the

same objection.

A. Yes, sir.

Q. You speak of land'—counsel asked you if you

knew of land owned by the complainant company.

Do you mean land owned or land claimed by them?

Mr. HUNTINGTON.—We desire to make the

same objection and leading.

A. I meant land claimed by them. I have never
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thought they had a legal right to that land. I never

had any idea they had.

Witness excused.

At the hour of 4:55 o'clock P. M., July 27th, 1900,

adjourned until 7:30 o'clock P. M. to-night, July

27th, 1909.

At the hour of 7:30 o'clock P. M., July 27th, 1909,

met pursuant to adjournment as above. Present:

Same as before. [802—746]

[Testimony of Leonard Cole, for Defendant

(Recalled—Cross-examination).]

L'EONAED COLE, a witness recalled on cross-

examination, having been heretofore sworn, testified

as follows:

(Examined by Mr. HUNTINGTON.)
Q. How many different mining locations do you

claim to have made on Willow Creek below Mormon
Basin?

Mr. HART.—Objected to as incompetent and not

proper cross-examination. I suppose you are talk-

ing about the land in Sections 21 and 27 ?

Q. I want to know how many he claims to have

made?

A. I think I made about sixteen different loca-

tions. That is, in different bodies and groups.

Q. Did you make any above Mormon Basin ?

A. I did.

Q. How many did you make above Mormon
Basin?

A. I made more than sixteen altogether.

Q. How^ many above Mormon Basin and how
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many altogether on Willow Creek?

A. There would be 19 ; that is my recollection.

Re-redirect Examination by Mr. HART.
Q. Some of these claims were in your own name,

and some were in association names'? [803—747]

Mr. HUNTINGITON.—Objected to as leading.

A. Some of them were in association names and

my own name.

Witness excused. [804^748]

[Testimony of Thomas W. Clagett, for Defendant

(Recalled—Cross-examination) .]

THOMAS W. CLAGETT, a witness recalled on

cross-examination, having been heretofore sworn, tes-

tified as follows:

(Examined by Mr. HART.)
Q. Mr. Clagett, I wanted to call your attention to

Sections 3 and 11 in Township 15 South, Range 42

East: You will remember those are the moimtain

sides—hillsides—in which the creek runs is still in

its canyon form before it gets down to Cole's place,

and after it leaves Sections 27 and 28. Do you re-

call that property?

A. The canyon runs through those sections; it

doesn't embrace all the sections.

Q. Taking up first Section 3 of that township and

range, I wish you would describe that.

A. I never ran out the lines of either Section

3 or 11. I cannot speak positively of the nature of

those sections. There is no difference in the canyon

from Cole's to Section 27, aside from the fact that in

places the cliffs are perpendicular. Otherwheres
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they are broken so that a passage can be had to the

plateau land above.

Q. If there is no plateau land above?

A. There is a plateau land above and on both of

those sections.

Mr. HUNTINGTON.—I want to object to this tes-

timony as not proper cross-examination. I make no

objection to the testimony itself, but simply reserve

the right to cross-examine this mtness. [805—749]

Q. Now, through that you would say the creek is

how many feet below—or the canyon cliffs run up

along through those sections, 3 and 11, how many
feet?

A. M}^ guess at it would be from six to eight hun-

dred feet in height/i.

Q. ,What is that land serviceable for ?

A. In the canyon?

Q. Yes, sir.

A. Why, it has no value at all except passageway

might be had to the water of the creek running

through it.

Q. What is the land above ?

A. It is table land on top.

Q. What is the land worth per acre ?

A. As a grazing proposition in its present condi-

tion and development of the country it would not be

worth over $1.25.

Q. Well, is that the value of the land?

A. I don't think at this stage of the development

of the country it has a selling value.

Q. Do you think $1.25 is a fair value ? You mean
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its market value as it stands there to-day ?

A. I have said it has no market value at this time.

Q. Then its actual value there? Do you think

$1.25 an acre is its fair value?

A. Why, any price a man would put on it would

be simply a nominal price. It is hard to say when

there is no market what its value is.

Q. You said the bench land is worth a dollar to

$1.50. Is this land worth more or less?

A. I did not make that statement.

Q. Whatever statement you did make? [806

—

750]

A. This land is not worth any more than that land

to which that statement applied.

Q. That applies to Section 11 and also Section 3 ?

A. Both sections.

Q. Jn Section 27, excluding again as to its value

for mining purposes, Section 27 and also Section 21

in Township 14 South, Range 42 East, what is the

value of that land?

A. As an agricultural or grazing proposition it

is exactly of the same class. You say, exclusive of

its mining value, it has a value for the purpose to

which it is now being put—a reservoir value.

Q. To any value exclusive of mining value, what

is it worth?

A. Well, it seemed to be worth

—

Q. Not what it seemed to be worth ; I want your

answer to my question.

A. I apprised that land in the complaint that was

filed in this cause.
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Q. At $4,000.00?

A. I stated in excess of $2,000.00, the land in Sec-

tions 27 and 21. I also had in mind—I didn't state

$4,000.00 ; I would like to change that.

Q. I may object to changing that.

Q. The remarks pertaining to the appnsal of the

land are not all that I had in mind at the time I swore

to the complaint. The value was put upon what I

understood was the matter in controvers}^ in making

up my judgment as to the appnsal of this land, and

putting a price upon this land regarding which coun-

sel has asked. I had in min^ the fact that the land

had been sold, and it was on the fact of that sale that

I based my appraisal so far as my appraisal ran to

the value of the land alone. [807—751]

Q. Now, having made that statement, I wish j^ou

would state to me the value of that land exclusive

—

not taking into consideration the mining phase of it

—

the mineral phase of it and not taking into considera-

tion the fact of their building a reservoir there.

Mr. HUXTINGTOX.—Objected to as incompe-

tent, not proper cross-examination, not a proper

method of getting at the value of property, calling

for a conclusion of the witness, without giving the

witness opportunity to estimate the value of the prop-

erty for the purpose for which it may be used, not

a proper basis for the determining of the value of

property, the value of property being that which it

is worth, taking into consideration all the uses to

which it can be put.

WITNESS.—As an agricultural— .
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Q. I am not asking you that—^I don't want limita-

tions on it. For any purposes exehicling those pur-

poses? I don't care what those other purposes are.

A. As an agricultural or grazing proposition it is

worth what I have stated; a nominal figure of about

$1.25 per acre.

Q. And that is the only value it has except the

mining or reservoir site purposes % A. It is.

Q. Now, what is that property worth in your

judgment including the mining—the mineral phase

of it, but excluding the reservoir site ?

Mr. HUNTINGTON.—We desire to make the

same objection as that last above. [808—752]

A. I know nothing regarding its mineral value

aside from hearsay.

Q. Then, 5^ou don't add anything to the value be-

cause of the mineral that may be in it ?

A. I say that I am not able to and do not.

Q. So far as that is concerned, in your judgment

that does not increase the value ?

Mr. HUNTINGTON.—Objected to as leading.

^. In making my appraisal I did not consider

the mineral value. (Previous question read to wit-

ness.) A. No, sir.

Q. Now, then, including the dam site^for all

purposes how much is it worth*?

same objection.

Mr. HUNTINGTON.—We desire to make the

A. I don't know aside from the price for which

it has been sold for that purpose.

Q. Never mind what figures may be in the record®

;
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I ask your judgment of what the value of the prop-

ertj^ is.

Mr. HUNTINGTON.—Objected to as not proper

cross-examination and incompetent.

Mr. HUNTINGTON.—The value that one person

puts upon property is not the method for determin-

ing its market value. What it has been sold for is

one of the methods of determining the value.

Mr. HAET.—Eead the previous question to the

witness. (Previous question read to witness.)

A. In my judgment the property is worth what

it has been sold [809—753] for. I have no other

means of knowing its value.

Q. If it has not been sold for anything, why, then

it is not worth anything ?

A. Why, not for reservoir purposes.

Q. You know that whole canyon you can locate

a reservoir up and down that canyon ?

A. That is not true ; no, sir.

Q. In many places in that canyon you can locate

a reservoir 1 A. Not in the canyon probably.

Q. Can it be located up in Sections 20 and 21 1

A. No, sir.

Q. Why not?

A. Because it has not rock walls to tie the dam to.

There are no abutments there to which a dam can be

anchored.

Q. Can't they build dams without walls? I>on't

they do it all over the world ?

A. No, sir
;
you have to have bedrock in order to

build a dam.
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Q. Suppose that it turns out the dam was sold or

transferred for $500.00 ; that would be the actual con-

sideration, would you say then that was the value of

it?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, as supposing a condition which

does not appear to exist, and wholly immaterial and

incompetent.

A. I would not.

Q. What would you say, then, was its value ?

A. jl have stated I have no knowledge by which I

could pass upon the value of the ground as a dam site.

Q. That property has lain there unoccupied and

unused except by mining men and mining purposes

for years and years, [810—754] ^. Yes, sir.

Q. And the mere fact that it has got any value for

reservoir or dam site is the fact this defendant com-

pany went in and built a dam site there ?

A. No, sir; it is not true.

Q. You know^ of the storage dam site reservoir

some five or six or seven miles farther up the creek ?

Mr. HUNTINGTON.—Objected to as incompe-

tent and immaterial.

A. I have known so since the last of June of this

year.

Q. You were speaking the other day of your com-

pany checkmating. I will ask you if Mr. Martin and

Mr. Mackenzie since this trial has been on these last

few days, have they not also been up on the upper

branch of Willow Creek above this dam?

Mr. HUNTINGTON.—Objected to as incompe-

J
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tent, irrelevant and immaterial.

A. I was told that they weni; there yesterday.

Q. I will ask you if the}^ did not go up there and

have not sZected and located a dam site between the

storage reservoir dam as located by this defendant

company and their surface dam in Section 21 or Sec-

tions 27 and 28 ?

A. They have not yet returned since their trip,

and I don't know what has been done.

Q. Don't you know it was the purpose of those

gentlemen in going was to locate a dam or reservoir

site between the two dam sites of this defendant com-

pany? [811—7553

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant and immaterial.

A. I do not, and I do not think that was their pur-

pose.

Q. Didn't you hear them say that was their pur-

pose?

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant and immaterial.

A. I didn't know they were going.

Q. At any time did you know they were going up

there ? A. I knew they were going, yes, sir.

Q. You knew that they were going?

A. For the purpose of looking into the Willow

Creek irrigation possibilities.

Q. Did that carry with it the location of a dam

or reservoir site above Willow Creek and above

where our dam and reservoir is in Section 28

—
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A. There is no site below the datn in Section 28,

consequently any selection would have to be above

the dam in Section 28.

^Q. Did they go with the idea of locating a dam

or reservoir site above Section 28 ?

A. I don't think at this time they intend to locate

a dam or reservoir site above Section 28.

Q. Have you heard them talk about getting a

reservoir site above the dam which this company is

now building?

Mr. HUN^TINGTON.—Objected to as incompe-

tent, irrelevant and immaterial.

A. Why, for many months— [812—756]

Q. Answer my question '

'Yes " or " No. '

'

A. I cannot answer except in my way. We have

been considering the question of a dam site in con-

nection with an- irrigation project on Willow Creek

and I don 't know anything more than what has been

considered in the past. Since they came the question

of Willow Creek has not been talked of between us.

Q. You commenced to consider that since the

work has been going on by the defendant company?

A. Yes, sir.

Q. Will you say you did not discuss the other day,

you and Mr. Martin, and Mr. Mackenzie, the question

of locating a reservoir site at once ?

A. We did not. The question of beginning and

taking active steps toward an irrigation system has

been discussed but the question of a reservoir or

any particular reservoir never came up.

Q. Wasn't the question of locating a reservoir
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above Seetion 28 on Willow Creek ?

A. There was not.

Q. That is what they went up for, to see where

the location of the reservoir site could be located %

A. It was.

Q. And they went up to get a location for a reser-

voir above the dam site in Section 28 now being built

by the defendant company and below the other reser-

voir site which the defendant company has acquired ?

A. I have said I do not know that it their inten-

tion and I do not believe it is their intention.

Q. AYasn't it done for the purpose of again check-

mating this company ? [813—757]

A. No, sir ; only indirectly.

Q. Now, Mr, Clagett, didn't you testify or swear

in your—now Mr. Clagett, I want you to tell the

value of that land in Section 27, Township 14 South,

Eange 42 Bast

—

Mr. HUNTINGTON.—Objected to as incompe-

tent, as having been fully gone into and improper

cross-examination.

Q. —for any and all purposes?

Mr. HUNTINGTON.—And having been fully

answered by the witness.

A. As to what value would be placed upon the

dam site by those competent to put a value upon it

for reservoir purposes I do not know. The only

knowledge I have is as to its value for that purpose

is as I have stated.

Q. For what—how much is.that?

Mr. HUNTINGTON.—Objected to as incompe-
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tent, as having been fully gone into and improper

cross-examination.

A. The land of which our land was a part, with

the ditches, was sold for $20,000.00 according to what

the record of the county show. The ditch was never

worth over a thousand dollars a mile, or $5,000.00 for

the ditches in its first condition. Worn into decay

it would not be worth $15,000.00. Of the land which

was sold there were 280 acres. Of this land we

claim to own 110 acres, and the only way I could ap-

praise the land would be by saying that it would be

for the proportionate part or about three-eighths of

the price [814—758] the records show it was sold

for. I am not an engineer and I cannot pass upon

its value for reservoir purposes.

Q. So far as you know it has no value for reser-

voir purposes. A. No

—

Mr. HUNTINGTON.—Objected to as incompe-

tent, not proper cross-examination and witness has

explained his attitude in that matter fully.

.AVITNESS.—The land has a value for reservoir

purposes.

Q. Now, % would be how much money?

A. Why, about $6,000.

Q. And that includes the land in Section 21 and

also in Section 27 ?

A. Not all of the land in either 21 or 27. It

includes the land embraced in the filings of the com-

pany on those sections that we own.

Q. How much in Section 27 1
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A. There are two claims—I believe there are

sixty acres.

Q. I don't care about your claims—how much
land does the dam occujDy in Section 27 ?

Mr. HUNTINGTON.—Objected to as immaterial,

incompetent and the witness has not shown that he

has surveyed that or surveyed the contour lines of

the reservoir.

WITNESS.—I do not remember the exact contour

of the ground on 27 so far as the drawing away

of the hill is concerned, and I have never run the

contour lines on 27, but, hazarding a guess, I would

think the w^ater would not cover over twenty acres

of twenty-seven. [815—759]

Q. The dam and the water?

A. The dam and the water; j^es, sir.

Q. And about how much would it cover in Sec-

tion 21?

Mr. HUNTINOTON.—Objected to as immaterial,

incompetent and the witness has not shown that he

has surveyed that or surveyed the contour lines of the

reservoir.

A. I cannot answer that because, while I have

not run the contour lines, but I have been told the

contour line does not cover all of our land in 21 That

is a mistake. It covers all our land in 21 aside from

the hill and I don't know how high on the hill the

contour line runs.

Q. You filed the original complaint in this case ?

A. I subscribed to it.

Q. And the amended complaint ? A. Yes, sir.
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Q. And you swore to tliat before a Notary Public,

Mr. Eastham? A. I did.

Q. And in that you use this expression—the

original complaint: ''And your orator further shows

that it is the purpose of the defendant and that it

is threatening to and will unless restrained by an

order of this Court complete such dam for the pur-

pose of obstructing the flow of water in the natural

channel of Willow Creek, and to create a large reser-

voir for the storage and retention of water flowing

in Willow Creek above said dam and by means of

said dam is intending to and will, unless restrained

hj order of this Court, flood and overflow a portion

of the west one-half of the southwest one-fourth of

Section 27, and all of the south half of the southwest

one-fourth and the southwest one-fourth of the

[816—760] southeast one-fourth of said Section 21

to the great and irreparable damage of your orator,

and your orator further shows unto the Court that

the lands occupied and to be by said proposed dam
and by the reservoir thereby created is of large

value, to wit, of the value of $4,000." You signed

that complaint and swore to it, didn 't you ^

Mr. HUNTINGTON.—Objected to as not proper

cross-examination and not a proper method of cross-

examination.

A. I did.

Q. You remember the allegations ?

A. I don't remember all of them.

Q. I will let you look at them to see if I have read

it straight. A. I remember those you have read.
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Q. Now, that was sworn to on the 5th day of

October, 1908, wasn't it? A. Yes, sir.

Q. Then, afterwards an amended complaint was

prepared, wasn't there? A. Yes, sir.

Q. And in that amended complaint did you not

also say: "And your orator further shows unto the

•Court that the lands occupied and to be occupied

by said proposed dam and by the reservoir thereby

created is of large value, to wit, of the value of

$4,000"? You stated that in the amended com-

plaint, didn't you? A. I did.

Q. And that had reference to all of the lands

claimed by the [817—761] complainant company

located in Section 21, and all the lands claimed by

the complainant company located in Section 27 on

which the dam site or dam stood and which would

be covered by water when the dam was filled?

A. It did.

Q. When the amended complaint was filed you

know that it was filed because the defendant com-

pany was claiming, amongst other things, that the

Circuit Court of the United States did not have

jurisdiction of this case because the value in con-

troversy was less than $2,000—that was one of the

purposes for filing the complaint ?

^Ir. HUNTINOTON.—Objected to as incompe-

tent, not the best evidence, and for the further rea-

son that this witness w^as not one of the attorneys in

that case.

A. I did not.

Q. Did you not know that it was one of the con-



830 Tlie Eastern Oregon Land Co. vs.

(Testimony of Thomas W. Clagett.)

tentions of the defendant company pertaining to the

original complaint that the value of all the matters

in controversy did not exceed $2,000, and that you

had overstated it to give jurisdiction to the Court?

A. I did not. I never saw the answer.

Q. Did you not make an affidavit, which was

used in the hearing in the Circuit Court and in op-

position to the showing made by the defendant when

the defendant claimed that the value of all the prop-

erty in controversy was less than $2,000, and that the

Federal Court did not have jurisdiction? Now,

didn't you make an affidavit to disprove the conten-

tion of the defendant company ? [818—762]

,Mr. HUNTINGTON.—Objected to as incompe-

tent, immaterial, not proper cross-examination and

not the proper method of cross-examination.

A. I remember making an affidavit; I don't re-

member all the allegations in the affidavit.

Q. Well, if there was an allegation saying that

was one of the main purposes of the affidavit do you

think you would remember it?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination and not the fact.

A. I don't think there was any such allegation

in the affidavit. If there is I undoubtedly knew at

that time it was.

Q. Then if there is such a statement in your

affidavit you knew then that the amount in contro-

versy was a material thing when the amended com-

plaint was filed, did you not ?

Mr. HUNTINGTON.—Objected to as not proper
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cross-examination, as based upon a supposition—

a

fact wMcli does not exist, as not a proper method of

cross-examination and for the further reason that

the affidavit shows for itself, and for the further

reason that the amended answer was not filed for

the purpose of gi^^ing the Federal Court jurisdic-

tion but for the purpose and only for the purpose

of making definite and certain the description of

the lands which the complainant company alleged

were riparian lands. In the original complaint these

lands being described as a certain number of acres

through which the channel of Willow Creek ran and

[819—763] situated in Malheur County, Oregon.

The amended complaint particularized that descrip-

tion by giving the legal subdivisions. This question

is asked apparently for the purpose of misleading

the Avitness and confusing the record, is incompetent

and not proper cross-examination.

Mr. HUNTINGTON.—We insist, before the wit-

ness answers this question, the affidavit to be sub-

mitted to him before his examination and if this is

not done that the witness refuse to answer the ques-

tion until the affidavit is submitted to him.

Mr. HART.—Read the question. (Previous ques-

tion read to witness.)

WITNESS.—I had known for many years that an

amount in controversy had to be at least or in excess

of $2,000 to be brought into the Federal Court.

Mr. HART.—Read the question and ask the \^it-

ness to specifically answer it.

(Previous question again read to witness.)
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Mr. HUNTINGTON.—I instruct the witness he

has a right to examine his affidavit before he is com-

pelled to answer that question and that he can law-

fully refuse to answer the question until the affidavit

is submitted to him.

(Previous question read to witness.)

,Mr. HART.—Yes or no.

WITNESS.—Let me see what the statement is.

'Q. Do you mean to say you don 't remember what

you swore to ?

A. I have said already I don't remember all the

allegations.

Q. Will you say you did not swear to such a state-

ment before Mr. Huntington as a Notary Public ^

Mr. HUNTINGTON.—Objected to as not proper

cross-examination [820—764] and not proper

method of cross-examination and direct the witness

not to answer the question until the affidavit is sub-

mitted to him for his inspection.

Mr. HART.—Read the question again please, Mr.

Davis. (Pre\4ous question read to \^T.tness.)

WITNESS.—I decline to say until I have seen the

affidavit.

Q. After Mr. Huntington has told you you follow

his advice—you decline ? A. Yes, sir.

Q. When he was making another objection and

explaining the nature of an answer that could be

made he used the word "contour," and therefore you

immediately adopted that suggestion and used the

word "contom^" in your evidence too, didn't you?

Mr. HUNTINGTON.—Objected to as not proper
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cross-examination—the question is wholly uncalled

for and unwarranted.

Q. Well, sir, since you want to see it, and don't

know anything about it, I will show it to you. In

the first place, I will turn over here and look at the

signature: ''Mr. Clagett, before B. S. Huntington,

Notary Public." That is the attorney in this case?

A. Yes, sir.

Q. Now, I will call your attention

—

Mr. HUNTINGTON.—I don't see why you could

not have done this in the first place.

,Mr. HAET.—I did the same thing you did with

Mr. Kelly without showing it to him and I did not

take any exceptions to your [821—765] actions.

Q. Now, in the affidavit that I called your atten-

tion to does this expression occur % Are you looking

at your affidavit now %

A. Yes, sir. I was going to say I want to con-

sider it as a whole, not in part.

Q. Oh, yes, sir, you can read it all. Have you

not read your affidavit over ?

A. I did when I signed it several months ago.

Q. You have no remembrance of it"?

A. I have a remembrance of what I understood

was the matter in controversy. I cannot state at

this time the particular time or particular form of

the allegations.

Q. I did not ask that question. Eead what my
question was so as to get it exactly—do you remember

the substance of the allegations in your answer %

A. Why, no, I do not. It was a three or four
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page affidavit. I cannot remember tliem all.

Q. But you would not swear to anything in tliem,

that is not true?

A. I would not swear to anything except what I

believed true.

Q. Nor anything but what you believed to be the

truth? A. No, sir.

Q. Did you swear to this in the affidavit: "That

there was not on my part nor on the part of the com-

plainant any desire or motive to overestimate the

value of said property and such value was not so

alleged for the sole purpose of conferring the juris-

diction on this Court " ;
" That it is not true that the

complainant at all times well knew or at all knew

that the true and correct amount in controversy did

not and does not involve a dispute within the juris-

diction of this Court '

' ? [822—766]

A. Change that '

' and " to " or.
'

'

Q. Where? A. ''Or does not."

Q. "In controversy did not or does not involve a

dispute within the jurisdiction of this Court. '

' Now,

did you make that statement in the affidavit ?

A. I recall the statement.

Q. How is it ? A. I recall the statement.

Q. You do recall then now that at the time the

amended complaint was filed the question of the

jurisdiction of the Court growing out of the amount

involved was at issue, don't you? A. I do.

Q. Your memor}^ to this extent has been re-

freshed? A. Yes, sir.

Q. And you wish to recall the statement awhile
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ago that YOU didn't know an}i:hing about—if you

made that statement in substance you msh to recall

it?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.

A. I do. I stated to the best of my recollection.

.Q. Now, I will call your attention to Section 15,

Township 15 South, Eange 42 East. Does it show

upon the map you have % A. Yes, sir.

Q. A portion of that is a mountainside or bluff

side, isn't it? A. It is.

Q. And other portions are a piece of bench land

that has [823—767] sagebrush growing on it ?

A. Yes, sir.

Q. What is the vahie of that land in that section ?

A. In its present condition, without water ?

Q. Just as it stands there now an acre %

A. I cannot state because there is agricultural

land upon this section and I do not know the acreage

of it.

Q. That is not different from the other bench

land, is it?

A. Yes, sir, that is above the canyon.

,Q. Different from above the canyon %

A. Yes, sir.

Q. I am not speaking of that. Is that any dif-

ferent from the bench land up the valley that has

sagebrush growing upon it ? A. No, sir.

Q. What would you say is the value of tiiat land

then? A. Well—

Q. Per acre ?

^ —the land which lies above the cai al line
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would only be good for stock

—

Q. I am not talking about canal lines.

A. I am answering that. The value of the land

that lies above the canal line or possible irrigation is

only worth a nominal figure for grazing purposes.

The lands lying below the canal line would have a

vhie for irrigation possibilities.

Q. What is it?

A. I cannot state unless I know what other land

has been sold for.
,

Q. There is no canal there now?

A. There is not. [824—768]

Q. If you take the property as it exists to-day

what is it worth?

A. It is worth in my estimation from $10 to $30.

Q. $10 to $30 an acre?

A. Yes, sir, the land that can be irrigated.

,Q. And all that is growing on it is sagebrush ?

A. That is all.

Q. And about what proportion of it is mountain-

side ?

A. I don't know how much of the section but very

little^—well, I will withdraw that. I do not call that

a mountain at all ; there is a large hill on that section.

Q. But it is a bluff side?

A. I do not know what proportion, but a small

proportion of it is bluff side.

Q. Mr. Clagett, when this suit was instituted it

was sought by the complainant company to secure

an injunction against the defendant company, wasn't

it ? A. Yes, sir.



Tlie Willow River Land & Irrigation Co. 837

(Testimony of Thomas W. Clagett.)

Q. An application was made for an injunction?

Mr. HUNTINGTON.—If the Court please, that

is not proper cross-examination. The records of the

court show all that has been done in that case and it

is the best evidence.

A. There was.

Q. You, of course, understand that the greater

injury which jow could show you had suffered makes

your appearance in court stronger %

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant, [825—769] immaterial and con-

suming a vast amount of time and encumbering the

record for a useless purpose.

A. I don't think it would.

Q. You don't. You swear in the original com-

plaint filed in this case—or the amended complaint

I am speaking of first—maybe you would like to look

at that? Take a look at it. A. What part of it?

Q. You said you wanted to look at it all.

A. Well, if you are not going to ask about it all

—

Q. You feel a little different about the complaint

than the affidavit ?

Mr. HUNTINGTON.—What is the use of all this ?

You know how to examine a witness if you know

anything and it seems to me that we ought to proceed

with the examination.

Q. In the original complaint, or in the amended

complaint which was filed you put forth the descrip-

tion of large tracts of land and ended the descrip-

tion with the expression: "Which lands aggregate

7120 acres, all of which are riparian to Willow
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Creek, '
' clidn 't you ? A. I did.

Q. Was that true?

A. According to what I believed ; yes, sir.

Q. According to th€ fact is that true ?

A. So far as I know it is still true
;
yes, sir. Ex-

cept that it has been pointed out in this hearing that

there was a mistake made of 160 acres in Section 25,

Township 16 South, Eange 44 East, which we do not

own. [826—770]

Q. "That complainant is the owner in fee simple

of all such lands and its predecessors in interest have

been the owners of all of said lands ever since the

year 1867; that about 3,600 acres of said lands are

located in the lower level of Willow Creek valley

and are subject to annual overflow from the waters

of AVillow Creek." Did you state that there were

3,600 acres that were subject to annual overflow

from the waters of Willow Creek, a part and portion

of the land you have described?

A. I did not mean the whole 3,600 acres were

overflowed. Let me see the statement.

Q. I am not asking now about what you meant;

I am asking about the statement you made. "That

about 3,600 acres of said lands are located in the

lower level of Willow Creek valley and are subject

to annual overflow from the waters of Willow

Creek." Did you make that statement?

A. My statement as made there ran to the loca-

tion of the 3,600 acres; yes, sir.

Q. Do you mean to swear you did not put in

there that 3,600 acres were subjeet to overflow?
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A. My affidavit is there.

Q. Did' you intend to convey that to the Court?

A, I did not.

Q. Does it convey that to the Court?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, incompetent and from what the

Court may understand—this witness cannot say what

the Court will understand from the allegation.

Q. Didn't you say that about 3,600' acres located

in the [827—771] lower valley of Willow Creek

aiid are subject to annual overflow? Now, didn't

you make that statement?

A. That is what the affidavit states.

Q. The complaint?

A. The complaint and affidavit.

Q. You swore to it? A. I did.

Q. It wasn't true, was it?

A. In the meaning of those words are there, that

3,600 acres are overflowed annually it is not true.

Q. And there are some things in Mr. Kelly's affi-

davit that he says are not true too?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.

Q. I say there are some things in Mr. Kelly's

affidavit that he says are not true too.

A. That is for Mr. Kelly to say—^the affidavit

shows

—

Q. I asked if there are not some things in Mr.

Kelly's affidavit that he says are not true.

A. Mr. Kelly made the statements as contained

in that affidavit and swore to them and it is for him
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to say whether they are true or not.

Q. I am not asking you pertaining to that at all.

A. You asked m^e if they were true or not.

Q. I asked if there are statements in the affidavit

that you know that Mr. Kelly says are not true.

A. I have heard him say at this trial that he did

not believe they were true.

Q. And you read that affidavit and copied it?

[828—772] A. I did.

Q. And there are statements here in the com-

plaint going before the Court that there are 3,600

acres of land overflowed of the land you described,

that is not true?

A. I have answered that question.

Q. And now you admit that the amount of land

that is overflowed is in small pieces being about in

the vicinity of 400 acres all told?

A. That is all I claim' that is overflowed; yes, sir.

I say actually overflowe'd.

Q. Did you not also state in the complaint "And
dTiring said period" [that is, referring to from about

the first of February until about the first of May],

"And during said period the waters overflow the

bank of said creek in said valley covering the lands

[the word here is "and," I presume it meant "as"]

and hereinabove described called the bottom lands."

Did you make that statement too?

A. That is in the complaint.

Q. Did you not make this statement also,
'

' That

by reason of such saturation the flow of the water in

the channel of Willow Creek through said valley is
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naturally maintained and continued during a large

portion of the summer months, and without such

saturation the channel of said creek through said

valley during the months of July, August and Sep-

tember would be nearly if not quite without water'"?

A. I did.

Q. Well, you know that the channel is nearly if

not quite without water during the months of July,

August and September whether they have flood

waters or do not have them, don't you?

A. I have heard it said so; since I have been in

the country [829—773] there has been no flood

water virtually.

Q. Every witness you have put upon the stand

has testified to that.

Mr. HUNTIXGTON.—Objected to as irrelevant,

incompetent and not proper crosis-examination.

A. I believe that to be true from^ what is told me

;

yes, sir.

Q. Did you know that to be the fact at the time

you swore to that complaint?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, the complaint is sworn to to the

best of the witness' belief. That is the form of the

affidavit and the counsel knows it. The witness says

he believed it to be true at that time.

Q. You knew it was tme the creek was dry in

every year probably during the months of July,

August and September when you swore to that com-

plaint ?

Mr. HUNTINGTON.—Objected to as not proper
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cross-examination—the same objection as last above.

A. I knew it.

Q. Now you—I will call your attention again to

the affidavit which I handed you a moment ago, sworn

to before Mr. Huntington—you have seen it?

A. I have.
1 i

Q. I will ask you if in that affidavit you did not

use—say this—when you signed that affidavit did

you hold up your hand before Mr. Himtington and

swear: ''I swear that [830—774] is true"?

Mr. HUNTINOTON.—Objected to as incompe-

tent and' not proper cross-examination.

Q. Did you?

A. I don 't remember T\iiether I held up my hand

or not; I remember swearing to the affidavit before

him.

Q. Well, in that affidavit, did you state: "It is

true there is no detail description by legal sub-

di\TLsions or meets and bounds of the 3,600 acres re-

fen^d to in the Bill fo Complaint but the same is

described as lands o\\Tied by the complainant which

are riparian to and througii which Willow Creek

runs, that as a matter of fact said lands consists of

the portions of the lands hereinafter described which

are the so-called bottom or lower level of Willow

Creek valley"? Did you make that statement in

3^our affidavit? A. It is in the affidavit.

Q. Well, do you recall of making it?

A. I do not particularly i*ecall that particular

statement; no, sir.

Q. You don't remember that?



Tlic WiUoiv River Land dc Irrigation Co. 843

(Testimony of Tliomas AY. Clagett.)

A. I don't remember it; no, sir.

Q. Have no memory of it? A. No, sir.

Q. Well, is it true or not?

A. Why, I tliinik it is so far as the lands are de-

scribed there.

Q. Then, I will ask you if j^our affidavit did not

proceed and give a description of a lot of land?

A. I did.

Q. Then I will ask you if this expression does not

occur in [831—775] your affidavit, ''Wliich lands

aggregate 7,120 acres and of which 3,600 acres lie in

the lower levels of the valley." Did jou make that

statem'cnt in your affidavit? A. I did.

Q. I will ask you if you did not make this state-

ment also: "That said valley is quite level and have

a T\adth of fromi a few^ yards to three-quarters of a

mile, is elevated a very little above the level of the

banks of the creek; that such lower lands are usually

referred to and called the bottom; that in some parts

of the valley the land slopes gradually from the

bottom to the higher bench, while in other portions

of the valley the slope to the other bench of the

valley is abrupt; that all or nearly all of the bottom

land is subject to overflow." Did you make that

statement ?

A. That is in the affidavit; yes, sir.

Q. Well, did you make the statement in the affi-

davit?

A. I signed the statement in the affidavit.

Q. Did 3^ou authorize that statement to be put in

the affidavit?
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A. I authorized it; Mr. Huntington put it into

the affidavit.

Q. Did he get his information from you?

A. No, sir, from the ground itself.

Q. And when you put in there that there was

3,600 acres of bottom land and the other expression

that all or nearly all of the bottom land is subject to

overflow, that is not true, is it?

A. It is not true ; no, sir.

Q. Now, do you know a gentleman by the name

of Mr. Grimes, do you? A. I do.

Q. You procured an affida^dt from him also too,

didn't you, to [832—776] be used at that affidavit

hearing? A. Mr. Huntington did.

Q. Were you there? A. No, sir.

Q. You were not there? A. No, sir.

Q. Did you talk with Mr, Grimes about this affi-

davit before it was signed?

A. No, sir, I did not.

Q. Now, in that affidavit that was used on behalf

of your company and sworn to by Mr. Grimes on

the application for an injunction, I will call your at-

tention to the affidavit, sir, so that you may see it

—

Grimes—^this doesn't seem to be signed but it is the

copy you furnished us, isn't it, Mr. Huntington?

Mr. HUNTINGTON.—Object to the examination

of thisi witness aiS' to any matters touching the affi-

davit of Mr. Grimes, not having been prepared in

the presence of this witness. And it not appearing

that this witness was present or ever talked with Mr.

Grimes about his affidavit, nor knows anything



The Willow River Land dc Irrigation Co. 845

(Testimony of Thomas W. Clagett.)

about the affidavit of Mr. Grimes farther than that

it was filed in this case, as improper cross-examina-

tion, incompetent, irrelevant, immaterial and wholly

without any rule of evidence ever formed or ever

used.

Q. Mr. Clagett, did you ever talk with Mr.

G-rimes about his affidavit % A'. I never did.

Q. And you never saw his affidavit % [833—777]

A. I have seen it and heard it read.

Q. Did you hear it read before it was submitted

to the Court before the hearing in Portland in this

controversy down below ?

A. Were all the affidavits taken before that hear-

ing?

Q. Yes, sir. A. Yes, sir, I did then.

Q. And you knew then the substance of it?

A. I did probably.

Mr. HUNTINGTON".—Our objection goes to all

this examination.

Mr. HART.—Yes, sir.

Q. Did you know that all of the affidavits would

be used in that hearing before the: Court

f

A. I knew all of the affidavits were to be used

before the Court; yes, sir.

Q. You never made any objection to the use of

the affidavit made by Mr. Grimes?

A. I never did and know of no reason why I

should.

Q. I will ask you if Mr. Grimes, in the affida\dt

which you saw, if it did not contain this statement:

*'That during the portion of the year when the snow
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in the mountains and Mils is melting and the rain is

falling, commencing generally in February and con-

tinuing until about the first of May an amount of

water flows d'own the Willow Creek valley in excess

of the capacity of the natural channel of Willow

Creek, and, as a result, the lowest part of the land

along Willow Creek is inundated, and that the water

spreads out over a strip of the valley in width

[834—778] from a few rods to three-quarters of a

mile or a mile in width the entire length of the

valley." When you saw that statement in the affi-

davit, knowing that it was to be submitted to the

Court on the temporary injunction hearing, you

knew^ that wasn't true, didn't you?

A. I did not.

Q. You now know that water did not spread out

the entire length of the valley from a few rods to a

mile?

A. All the knowledge I have is what I have been

told, and I have been told that the entire valley from

hill to hill is covered with water.

Q. You know your case is based upon the annual

overflow? A. Yes, sir, I do.

Q. And you know that is not true, don't you?

A. Not every year; no, sir.

Q. Did you observe Mr. Grim^es' statement to the

following effect in that affidavit: "As a result of

such inundation the lands was inundated and those

immediately adjacent thereto become thoroughly

saturated and by reason of such inundation and
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saturation the riparian lands along Willow Creek to

the extent that they are so saturated are very valu-

able for the raising of alfalfa and other hay crops. '*

Did you obsen^e that statement in the afi&da\'it?

Mr. HUNTINGTOX.—Of course, this goes in

under our general objection.

A. I observe the statement now. I do not know
at the time the affidavit was read whether I ob-

served it or not.

Q. You know that the water that overflows the

land the land is then subject to produce wild hay and

wire grass and such stuff?

A. I do. [835—779]

Redirect Examination by Mr. HUNTINGTON.
Q. Mr. Clagett, you made the remark, or you

answered one of the questions of defendant's counsel

with respect to the purpose for which Mr. Martin

had started for the upper valley, and particularly a

question as to his puipose in examining the upper

valley with respect to an irrigation system and as

to whether or not his' journey there was not for

checkmating the defendant company. You said "in-

directly checkmating them." Just state what you

mean by that.

A. The Willow Creek Valley—I am speaking of

the entire valley—does not admit of two separate

irrigation projects and if a project was put in which

should supply the entire valley it would, so far as the

project of this defendant company is concerned affect

them aside from their o^vn individual holdings. That

is what I referred to.
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Q. That is, as I understand you, if a project is

put in which is sufficiently comprehensive to irrigate

all the lands of the valley it would interfere, and, to

a certain extent, checkmate the defendant company's

project for the irrigation of its lands, is that what

you mean?

A. No. I thought I said that it would affect it

aside from its own lands. I meant that if the de-

fendant company had in view the putting in of a

project which would serve the whole valley, which

we do not know whether they have or not, and

another company undertook at this time to put in a

project to serve the valley, the two necessarily would

come in conflict, and to that extent if Mr. Brogan or

the defendant company has had that in mind it

would to that extent interfere [836—780] with,

or checkmate, his plans.

Q. Did you ever see the contour lines run on Sec-

tion 21 in the canyon above the proposed dam site?

A. I never did. I have not even looked at the

map.














